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InTERSTATE ComMERCE — THE CaR-LOAD 
Cases—DiscrimInaTion.—The interstate com- 
merce commission is a tribunal of special and 
peculiar jurisdiction, empowered to hear and 
determine complaints arising under the inter- 
state commerce law. This is what is some- 
times denominated a ‘‘ large contract,’’ as it 
empowers the commission to regulate the tar- 
iffs of freight charges of all railroad or other 
carriers who transport merchandise from one 
State to another,to reduce exhorbitant charges 
and suppress discrimination. It may well be 
supposed that with these powers and duties 
the office of the commission will not bea 
sinecure. 

There are now pending before the commis- 
sion three cases, known as the ‘‘ ca -load 
cases,’’ which involve the question, how far 
railroads may discriminate in their charges 
between shippers of large and small lots of 
merchandise. On the side of the shippers it 
is alleged that the discrimination against ship- 
ments of less than a car-load is excessive, 
and that the technical ‘‘ car-load’’ has been 
arbitrarily raised from 20,000 pounds to 24,- 
000 pounds, and that the railroads may raise 
the limit still higher. On the other hand, the 
railroads say that the discrimination is not 
unreasonable, that they are entitled to make 
the same difference in their treatment of their 
customers that all tradesmen make between 
those who buy at wholesale and at retail. 
They insist that they are entitled to extra 
compensation for the care, trouble and ex- 
pense incident to the booking, billing, receiv- 
ing, handling and delivering of numerous 
small packages. 

As usual in such cases there is a great deal 
to be said on both side; witness the fact that 
the testimony in the car-load cases occupies 
over five hundred printed pages. As the 
matter is still sub judice it would not tend to 
edification for us to express any deeided 
opinion on the points in controversy, but it 
suggests some ideas which, although they 
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may be crude, may yet be worthy of chroni- 
cle. It has occurred to us that the commer- 
cial classes of the United States have gotten 
more than they bargained for when they de- 
manded the interstate commerce law, or at 
least something different from what they de- 
sired. For nearly a hundred years congress 
has held the power of regulating commerce 
among the several States. It has heretofore 
seldom exercised the power and never in a 
thorough and efficient manner. It has been 
in this matter the veritable ‘‘ King Log’’ of 
the ancient fable, and it is not impossible that 
in the interstate commerce law it has been 
transformed into the ‘‘ King Stork.’’ It is 
very desirable, certainly, that carriers and 
especially railroad corporations, should be 
subjected to such regulations as will suppress 
extortion, favoritism, discrimination and all 
the abuses which led to the enactment of the 
interstate commerce law, but we are strongly 
inclined to the opinion that those who expect 
a prompt suppression by the commission of 
all the inequitable practices charged against 
the railroads will be at least partially disap- 
pointed. The commission, with the best in- 
tentions, no doubt, will render decisions that 
will soon attain the digtity of precedents, 
and in the course of time, and probably a 
very short time, there will be formulated a 
system of carrier law quite at variance with 
the views of the promoters of the interstate 
commerce act. Great corporations are formi- 
dable adversaries in a fenced field of law, 
and usually emerge from a contest with indi- 
viduals flushed with trimuph, crowned with 
the palm, and laden with the substantial spoils 
of victory. 


The formation of a system of law by judi- 
cial construction is a process quite familiar 
to most of our readers. The law of ‘‘ negli- 
gence’’ and ‘‘ contributory negligence’’ is 
a striking example of such a creation. 
One court adopts and refines upon the 
ruling of another, making new distinctions 
and adding further conditions, and a third 
follows in the same line. All these changes 
tend in the same direction, and a slight ex- 
amination of the multitudinous actions for 
personal injuries occasioned by negligence, 
in the current reports of the day will satisfy 
any one that, in ninety-nine out of a hundred 
of those cases, the judgment is rendered 
against the plaintiffs on the ground of their 
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own contributory negligence, or that of their 
intestates; and further, that in ninety-nine 
of a hundred of the cases so devided the 
victorious defendants are railroad companies 
or other corporations. 

We do not, of course, propose to prophecy, 
but would not be in the least surprised if the 
interstate commerce commission should, in 
this respect, follow in the footsteps of other 
courts, and ultimately formulate a system of 
rulings as favorable to aggregated capital as 
those to which we have adverted. Whenever 
the discretion intrusted to a court is wide 
the chances of its abuse are multiplied, and, 
besides, a court never adheres so rigidly to 
the maxim, stare decisis as when the decision 
in question is its own. 

These, however, are first impressions and 
mere surmises, and we are not at all willing 
to be concluded by them. The interstate 
commerce law was enacted to do even- 
handed justice, and to curb, not to license, 
undue exactions by the great carrier corpo- 
rations, and.it would be a matter for serious 
regret if for any reason it should fail to ac- 
complish its purpose. 








NOTES OF RECENT DECISIONS. 





EsecTMENT—CONVEYANCE—PENDENTE LITE. 
—The Supreme Court of Alabama has re- 
cently decided a case,! settling the mode of 
pleading in actions of ejectment in that State, 
where the plaintiff has parted with his title 
during the pendency of the action. Davis 
brought suit against Curry and Hester, to 
recover a tract of land which they held un- 
der claim of right. Pending the action, Da- 
vis sold his interest in the property to one 
Reynold, and the defendants pleaded, puis 
darrien continuance, that the plaintiff had 
parted with his interest in the property, and 
therefore could not recover. The trial court 
charged the jury in effect that their verdict 
must be for the defendant. Judgment was 
rendered accordingly, but the supreme court 
reversed the decision and remanded the 
cause. The court in its opinion says: 

‘* This case went off in the court below on 
the defense that, after the suit was brought, 


1 Davis v. Curry,S.C. Ala., July 26, 1888, 4 South. 
Rep. 734. 





Davis, the plaintiff, sold and conveyed all his 
interest in the land to one Reynolds. This 
was interposed as a full defense by plea 
‘* since the last continuance.’’ To this it was 
replied that at the time of the sale and con- 
veyance the defendants were ir the adverse 
possession under the claim of right. Their 
plea of not guilty was an admission that they 
were in the possession, and a denial of plaint- 
iff’s right to recover.? There can be no ques- 
tion that when lands ure in the adverse pos- 
session of another, holding under claim of 
right, they cannot be sold and conveyed so 
as to vest in the grantee a right to maintain 
an action in his own name for their recovery. 
The reason is that such conveyance is void as 
against the adverse holder.* As between the 
parties, however, and all persons other than 
the adverse holder, the sale is legal and bind- 
ing. After such sale the vendor or original 
owner may maintain an action in his own 
name for the recovery of the possession; 
and, if his title was originally good, his sale 
and conveyance oppose no obstacle to his 
right of recovery. The reason is this: The 
conveyance being made pending the adverse 
holding, is, as to the defendant, the same as 
if none had been made. It is void as to him. 
It confers no rights against him, and he can 
claim no benefits or defenses uuder it.‘ Such 
facts constitute a seeming exception to the 
rule that, in ejectment suits, it is not enough 
that plaintiff has a title when he commences 
his action. He must remain the owner up to 
and including the final trial. If this title 
terminates pending the suit, the general rule 
is he cannot recover the lands, though in 
some cases he may recover mesne profits.® 
There is sound sense as well as justice in this 
rule. By the sale of property adversely 
held, the purc’ aser acquires no title which 
will maintain an action in his name against 
the adverse holders. If in such case suit 
cannot be maintained in the name of the 
vendor, no one can assert rights resting on 
his title, no matter how complete it may be. 


2 McQueen v. Lampley, 74 Ala. 408. 

8 Brick. Dig. p. 18, § 51. 

4 Bernstein v. Humes, 60 Ala. 582; Yarborough vy. 
Avant, 66 Ala. 526; Johnson v. Cook, 73 Ala. 537; Sedg. 
& W. Tr. Tule Land, § 190; Jackson v. Van Dusen, 6 
Johns. 159; Livingston v. Proseus, 2 Hill, 526; Farnum 
vy. Peterson, 111 Mass. 148; Steeple v. Downing, 60 
Ind. 478. 

5 Hairston v. Dobbs, 80 Ala. 589, 2 South. Rep. 147; 
Chandler v. Jost, 81 Ala. 411, 2 South Rep. 82. 
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We have shown that if this suit had been in- 
stituted in Davis’ name after the sale and 
conveyance to Reynolds, the present defend- 
ants could not have defended on the ground 
that he, Davis, had parted with his title. As 
to them he had not parted with it. It cer- 
tainly needs no argument to prove that such 
defense must be equally unavailing, when 
pleaded in bar of the further maintenance of 
the suit. 





TELEGRAPH ComPANIES — LIABILITY FOR 
Torts or EmpLorers—ProximaTe CavusE.— 
Our attention has recently been called to a 
newspaper report of a late decision of the 
Supreme Court of Minnesota, involving the 
question how far a telegraph company is re- 
sponsible to its customers for the torts of its 
employees. The facts, briefly stated, were 
that a telegraph operator forged a telegram, 
signing the name of another person, and ask- 
ing the plaintiff, to whom it was addressed, 
to send by express a sum of money to be 
used in the purchase of wheat. The money 
was sent in accordance with the request. As 
the telegraph operator was also the agent of 
the express company, upon the arrival of the 
money package he forthwith embezzled it. 
Suit was brought and judgment recovered 
against the telegraph company. The court 
held that the forged telegram was the prox- 
imate cause of the loss, and it was added 
that an action might also have been main- 
tained against the express company. 

We shall look forward with interest to the 
full report of the case, but in the meantime 
may be permitted to express a doubt whether 
the ruling is in accord with the usually re- 
ceived doctrine of ‘‘proximate cause.’’ The 
telegram was undoubtedly the proximate 
cause of the remittance, but it was the mani- 
fest duty of the express company, having re- 
ceived the package, to deliver it to the person 
to whom it was addressed. Its failure to do so, 
brought about by the fraud of its own agent, 
was the proximate cause of the loss of the 
money. The telegram was clearly the prox- 
imate cause of the remittance, but that was not 
the gravamen of the action, but the loss of the 
money, and of this the malfeasance of the 
express company’s agent was the proximate 
cause. We are strongly inclined to the opin- 





ion that the action was brought against the 
wrong company. 








THE DOCTRINE OF THE LEX FORI. 





1. General Rules. 

2. The Ruls as to Remedies upon Contract. 

8. As to Arrest on Foreign Contract. 

4. Form of Judgment and Executions. 

5. Defense Arising from Matters ha Post Facto. 
a. Counterclaim or Set-off. 
b. Discharge. 
c. Statute of Limitation. 


1. General Rules.—The general rule is, 
that the operation of a contract, and the rights 
of the parties, so far as they depend on the 
construction and validity of the agreement, 
or on questions of sufficiency of performance, 
are governed by the laws of the place where 
it is put in suit ;! and the remedial statutes of 
one State cannot be invoked to enforce a 
contract in another.” 

The lex fori governs as to the form of the 
contract and the nature of the action.® 


1 Broughton v. Bradley, 36 Ala. 689; Maguire v. Pin- 
gree, 30 Me. 508; Carnegie v. Morrison, 2 Metc. (Mass.) 
881; Loan Co. v. Towner, 18 Conn. 249; Watson v. 
Brewster, 1 Pa. St. 381; Watson v. Orr, 3 Dev. (N. C.) 
L. 161; Martin v. Martin, 9 Miss. (1 Sm. & M.) 176; 
Bulger v. Roche, 11 Pick. (Mass.) 36, 38; s. C.,22 Am. 
Dec. 350; Blanchard v.Russel!, 13 Mass. 14; s. c.,7 Am. 
Dee. 106; Stebbins v. Leowolf, 3 Cush. (Mass.) 187; 
Jones v. Jones, 18 Ala. 248; Young v. Harris, 14 B. 
Mon. (Ky.) 556; Dakin v. Pomeroy, 9 Gill. 1; De So- 
bry v. De Laistre, 2 Harr. & J. (Md.) 191; s.c., 3 Am. 
Dec. 533; Pftkin v. Thompson, 13 Pick. (Mass.) 64; 
Smith v. Smith, 2 Johns. 235; s.c.,3 Am. Dee. 410; 
Ruggles v. Keeler, 3 Johns. (N. Y.) 263; s. c.,3 Am. 
Dec. 482; Thompson v. Ketcham, 8 Johns. (N. Y.) 189; 
8. C.,5 Am. Dee. 332; Sherrill v. Hopkins, 1 Cow. (N. 
Y.) 108; Whittemore v. Adams, 2 Cow. (N. Y.) 626; 
Andrews v. Herriot, 4 Cow. (N. Y.) 508, note; Pome- 
roy v. Ainsworth, 22 Barb. (N. Y.) 118; Brown v. 
Freeland, 34 Miss. 181; Anderson v. Doak, 10 Ired. 
295; Ayres v. Audubon, 2 Hill (8. C.), 601; Le 
Prince v. Guillernot, 1 Rich. (S. C.) Ch. 187; Pegram 
v. Williams, 4 Rich. (S.C.) 219; [Warder v. Arell, 
2 Wash. (Va.) 282; s. c., 1 Am. Dec. 488, 

2 Mineral Point R. R. Co. Barron, 83 Ill. 365. Thus 
a decree by the court of chancery in England, dismiss- 
ing a bill filled by an administrator against an executor, 
with respect to assetsin that country, is no bar toa 
like suit in the United States, between the same par- 
ties, upon the same title, with respect to American 
assets. Aspden v. Nixon,4 How. (U. 8.) 467; Stacy 
v. Thrasher, 6 How. (U.S.) 44. 

8 Lodge v. Phelps, 2 Caines Cas. (N. Y.) 321; 8. c., I 
Jobns Cas. (N. Y.) 139; Andrews v. Herriot, 4 Cow. 
(N. Y.) 508; Stoneman v. Erie Railway Co.,52 N. Y. 
429; Watson v. Brewster, 1 Pa. St. 381; Le Roy v. 
Beard, 8 How. (U. 8.) 451; Ayer Case, 6 C. H. Rec. 30; 
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2. The Rule as to Remedies upon Contracts. 
—All questions touching the remedy to be 
allowed upon a contract, and the proper course 
of enforcing it, are to be determined by the 
law of the place where suit is brought, ac- 
cording to their own forms of proceeding ;* 
but this should be in such a manner as to 
give effect to the contract according to the 
laws which gave it validity.® 

The remedy upon a contract, both in sub- 
stance and form, must be regulated by the 
lex fori and not by the lex loci contractus, 


Thornton v. Western Reserve Farmers’ Ins. Co., 31 Pa. 
St. 529. Thus ,an instrument, executed with a scroll 
seal, though considered a deed in the place of its exe- 
cution, yet if sued on in a State where scrolls are not 
treated as seals, the remedy must be as upon an un- 
sealed simpie contract. Bank of United States v. 
Donnally, 8 Pet. (U. S.) 361; Le Rov v. Beard, 8 How. 
(U. 8.) 451; Warren v. Lynch, 5 Johns. (N. Y.) 239; 
Andrews v. Herriot, 4 Cow. (N. Y.) 508; Meredeth v. 
Hinsdale, 2 Caines (N. Y.), 362; Adam v. Kerr, | Bos. 
& Pull. 360. And a note witha scroll seal, if although 
treated as a simple contract in the State where made, 
yet if sued in a State where the scroll seals are valid it 
will be regarded as a specialty: Watson v. Brewster, 
7 Pa. St. 381; Trasher v. Everhart, 3 Gill & J. (Md.) 
284; Bank of United States v. Donnally, 8 Pet. (U. S.) 
361. 

4 Smith v. Atwood, 3 McL.C.C. 545; Jonesv. Jones, 
18 Ala. 248; Dundas v. Bowler, 3 McL. C. C. 897; Cox 
v. Adams, 2 Ga. 158; Brent v. Shouse, 15 La. Ann. 110; 
Ss. C., 79 Am. Dec. 573; De Sobry v, Laixtre,2 Har. & 
J. (Md.) 191; 8. c.,38 Am. Dec. 533; Dakin v. Pomeroy, 
9 Gill (Md.), 1; Pitkin v. Thompson, 13 Pick. ( Mass.) 
64; Smith v. Pinolla, 2 Johns. (N. Y.) 198; Andrews 
v. Herriot, 4 Cow. (N. Y.) 508, note; Watson v. Brews- 
ter, 7 Pa. St. 2381; Gulick v. Loder, 13 N. J. L. (1 Gr.), 
68; Allen v. Watson, 2 Hill (S. C.), 319; McKissick v. 
McKissick,6 Humph. (Tenn.) 75; Blane v. Drum- 
mond, 1 Brock. C.C. 62; Atlanta & Charlette, etc. Ry. 
Co. v. Tanner, 68 Ga. 384; Bird v. Caritat, 2 Johns. 342; 
8. C.,8 Am. Dec. 433; Holmes v. Remsen, 4 Johns. Ch. 
460; 8s. c., 8 Am. Dec. 581; Bank of the United 
States v. Donnally, 8 Pet. (U. 8S.) 361; Wilcox v. 
Hunt, 13 Pet. (U. S.} 378; Laird v. Hodges, 26 
Ark. 356; Willard v. Wood (D. C.), 2 Cent. Rep. 
675; Thornton v. Western Reserve Farmers’ Ins, 
Co., 81> Pa. St. 529; Denny v. Faulkner, 22 Kan. 89; 
Alexandria Canal Co. v. Swanp,5 How. (U. S.) 83; 
Columbia Fire'Ins. Co. v. Kinyon, 8 Vr. (N. J.) 33; Van 
Reimsdyke v. Kane, 1 Gall. C. C. 371; Hinkley v. 
Marean, 3 Mason, C. C. 88; Willard v. Dorr,3 Mason, C. 
C. 91; Burchard v. Dunbar, 82 Ill. 450; Mumford v. 
Canty, 50 Ill. 370; Camfranque v. Burnell, 1 Wash. C.C. 
340; Courtois v. Carpentier, 1 Wash. C. C 376: Web- 
ster v. Massey, 2 Wash. U. C. 157; Gulden v. Prince, 
3 Wash. C. C. 313; Bainbridge v. Wileocks, Bald. C.C. 
536; Nicolls v. Rodgers, 2 Paine C. C. 437; Sendder v. 
Union Nat. Bank, 91 U. S. 406, bk. 23 L. ed. 245. But 
see Payson v. Withers, 5 Biss. C. C. 269. 

5 Camfranque v. Burnell, 1 Wash. C. C. 340; Cour- 
tois v. Carpentier, 1 Wash, C. C. 376; Webster v. Mas- 
sey, 2 Wash. C. C. 157; Golden v. Prince, 3 Wash. C. 
G. 318; Bainbridge v. Wilcocks, Bald. C. C. 586; 
Nicolls y. Rodgers, 2 Paine, C. C. 482. 








even where the contract was to be performed 
in the place of making it.® 

Thus, whether or not an assignment of per- 
sonal property without delivery of possession 
be fraudulent as to creditors, is a question of 
evidence determinable by the laws of the 
forum.*a And the question whether an 
assignee can sue in his own name is some- 
times a technical one, and sometimes one 
that is essential; when it is technical the lex 
fori is to decide.’ 

A transfer of stock is governed by the lex 
fori as to the form of the transfer, but not as 
to the rights of parties under it. And the 
effect of a sale of personal property, under 
proceedings in attachment, must be determ- 
ined by the lex fori.° 

It has been held that a case of general 
average, settled in a foreign port, according to 
the local daw, binds the rights of the parties, 
though it may differ from our own law.?° 

Where a collision occurs in a foreign port 
the rights of the parties depend on the for- 
eign law." And where a person was killed 
by a collision on a railroad running through 
two States, it was held that the right of ac- 
tion was determined by the law of the State 
where the collision occurred.” 

When by the laws of the foreign country, 
where a contract between its citizens was 
made, the creditor’s right to proceed to the 
enforcement of his contract is suspended, the 


6 Harker v. Brink, 4 Zab. (N. J.) 834; Wood v. Malin, 
5 Hal. (N. J.) 208; Gulick v. Loder, N. J. L. (1 Gr.) 
68; Armour v. McMichael, 7 Vr. (N. J.) 92, 94; Garr 
v. Stokes, 1 Harr. 403,405; Murray v. Gibson, 2 La. 
Ann. 311; Roberts v. Wilkinson, 5 La. Ann. 370, 379; 
Bacon v. Dablgreen, 7 La. Ann, 600; Collins, ete. Co. 
v. Burkam, 10 Mich. 283. 

6g Barton v. Bolton, 3 Phila. 369. 

7 Glenn v. Bussey (D. C.), 4 Cent. Rep. 614. A cred- 
itor, domiciled in Illinois, there executed an assign- 
ment of a debi due from aresident of Minnesota and 
there payable. Before, tothe debtor of the assign- 
ment, a creditor of the assignor attached the debt by 
service of a garnishee summons. Pending the pro- 
ceedings the assignee appeared «nd was made a party 
thereto. The law of Minnesoia makes an assignment 
of a chose in action compivie wiibout notice to the 
debtor. In Illinois the law is otherwise. It was held 
that the law of Minnesota must gevern, the proceed-’ 
ings being there in-tituted, and there being the situs 
of the debt: Lewis v. Bush, 30 Minn. 244. 

8 Burr v. Sherwood, 3 Bradf. (N. Y.) ¥5. 

9 Green v. Van Bustkirk, 5 Wail. (72 U. S.) 307, bk. 
18 L. ed. 599. 

10 Peters v. Warren Ins. Co., 14 Pet. (U. 8.) 99. 

11 Smith v. Condry, 1 How. (U. §.) 2%. 

12 Chicago, St. Louis, etc. R. R. Co. v. Doyle, 60 Miss. 
977. 
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tribunals of this country will give effect to 
the contract only accoring to such laws.” 
And where overdue coupons on railroad 
bonds were stolen in the United States and 
purchased in Frankfort-on-the-Main by one 
who bought in good faith for value and sent 
them to New York for collection, the court 
held that the true owner could enjoin their 
payment to the purchaser and that the law of 
New York must control the law and usage 
existing in Frankfort. 

Questions of lien or priority among credit- 
ors relate to the remedy, and must be de- 
termined by the law of the forum,” and an 
attorney’s warrant to appear in a case must 
be executed in accordance with the lex fori.'® 

It was held, in an action brought in New 
York ona promissory note niade in Lower 
Canada and payable in England, ‘‘ with in- 
terest, until paid in England,’’ that interest 
is only to be calculated to the time of judg- 
ment, and that the plaintiff cannot recover 
the difference of exchange.’ The same court 
has held that, where a defendant is sued there 
fora debt contracted in a foreign country, 
the plaintiff is only entitled to recover the 
amount at the par of exchange.® 

Where a contract is to be completed ina 
foreign country, the compensation for which 
is payable in the money of account of that 
country, is deemed performable there, so far as 
the value of the currency of that country is 
to be estimated at the place of the forum.” 
And in the absence of any finding to the 
contrary it will be assumed in favor of a judg- 
ment, in an action on a contract made in an- 
other State, that the Jez loci is the same as the 
lea fori.” 

3. As to Arrest on Foreign Contract.—It 
has been held that, in an action upon a con- 
tract made in a foreign country, the defend- 
ant may be held to bail, although by the lex 
loci contractus he would not be liable to ar- 


13 Camfranque v. Burnell, 1 Wash. C. C. 340. A con- 
tract which has been recognized as valid by the courts 
of another State, will not be enforced by the courts of 
New Jersey, if it is in violation of the public policy of 
that State: Union, etc. Co. v. Erie R. R. Co., 37 N. J. 
L. 23. 

4 Wylie v. Speyer, 62 How. (N. Y.) Pr. 107. 

1% Owens v. Daves, 15 La. Ann. 22; Le Prince v. 
Guillemot, 1 Rich. (S. C.) Eq. 187. 

- % Commonwealth v. Peterson, 1 Clark (Pa.), 482. 

17 Scofield v. Day, 20 Johns. (N. Y.) 102. 

18 Martin v. Franklin, 4 Johns. (N. Y.) 124. 

19 Brown v. Post, 6 Robt. (N. Y.) 111. 

2 Chapin v. Dobson, 78 N. Y. 74. 





rest.” But if the contract is simply binding 
in rem and not in personam, in the country 
where entered into, the rule will be differ- 
ent.” 

It has been said that there is a broad dis- 
tinction between a contract which ex directo 
excludes personal liability, and a contract 
made in a country which binds the party per- 
sonally, but where the laws do not enforce 
the contract in personam but only in rem, for 
in the latter case the remedy constitutes no 
part of the contract, and the liability under 
it is general, so far as the acts of the parties 
go, and the mode of enforcement is merely 
a matter of municipal regulation, and may be 
changed from time to time as the legislature 
may choose.” 

The rule as settled in England and America 
seems to be that it is of no consequence 
whether the contract authorizes the arrest 
and imprisonment of the party in the country 
where it was made, if there is no exemption 
of the party from personal liability on the 
contract. 

The rule that the laws relative to the bind- 
ing force of a contract form a part of the 
contract to secure the remedy to the creditor, 
does not extend so far as to carry the remedy 
into another jurisdiction, and regulate the 
mode of enforcement of a contract in an ae- 
tion in the courts of another State.™ And 
where the laws of two States are brought 
into conflict, the rule is that the laws pre- 
vailing where the relief is sought must have 
the preference.* 

21 Bird v. Caritat, 2 Johns. (N° Y.) 345; s. c.3-Am. 
Dec. 483; Smith v. Pinolla, 2 Johns. (N. Y.) 198; Whit- 
temore v. Adams, 2 Cow. (N. Y.) 626; Willings v. Con- 
sequa, 1 Pet. C.C.317; Courtois v. Carpentier, 1 Wash. 
C. C. 376; Wayman vy. Southard,10 Wheat. (U.8.) 1; 
De la Vega v. Vianna, 1 Barn. & Ad.284; Don v. Lipp- 
mann, 5 Clark & Finn. 1, 15. 

22See Ohio Ins. Co. v. Edmondson, 5 La. 295, 300; 
Melan v. Fitzjames, 1 Bos. & Pull. 138; Talleyrand v. 
Boulanger, 3 Ves. 447; Flack v. Holm, 1 Jac. & Walk. 
405; Liverpool Marine Credit Co. v. Hunter, L. R. 3 
Ch. App. 479; 3 Burge, Comm. on Col. & For. Law, 
pt. 1, ch. 20, pp. 766, 768; Story, Confl. L. § 568, p. 709. 

23 See Symonds v. Union Ins. Co., 4 Dall. (U. 8.) 417; 
Ogden v. Saunders, 12 Wheat. (U. 8S.) 213; Melan v. 
Fitzjames, 1 Bos. & Pull. 142; Hinkley v. Marean, 3 
Mason C. C. 88; Titus v. Hobart, 5 Mason C. C. 378. 

2% Peck v. Hozier, 14 Johns. (N. Y.) 346; Smith v. 
Pinolla, 2 Johns. (N. Y.) 198, 200; Atwater v. Town- 
send, 4 Conn. 47; Woodbridge v. Wright, 3 Conn. 528, 
526; Smith v. Healy, 4 Conn. 49; Imlay v. Ellefsen, 2 
East, 453; Robinson v. Bland, 2 Burr. 1077; De la Vega 
vy. Vianna, 1 Barn. & Ad. 284. 

2 Smith v. Atwood, 3 McL. C. C. 545. 

% Runyon v. Groshon,1 Beas. (N. J.) 86; Taberrer 
v. Brentnall, 3 Harr. 262, 265. 
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Thus, where an action is brought in one 
State upon a contract made in another, the 
creditor’s remedy by execution for satisfac- 
tion of the judgment is governed by the law 
existing in the State where the remedy is 
sought, at the time it is sought.” 

Where interest is allowed, not under con- 
tract by the way of damages, the rate must 
be according to the lex fori.% After judg- 
ment recovered, the rate of interest is gov- 
erned by the lex fori. And in estimating 
the interest to be allowed on the judgment of 
another State, the common law is not pre- 
sumed to have been in force in such State 
. where it was never subject to the laws of 
England ; in such case the laws of the State 
where suit is brought must govern.” 

Questions of evidence are to be determined 
exclusively by the /ex fori.** And the mode 
of authenticating a foreign protest, so as to 
make it evidence, depends upon the lex fori.” 

The evidence by which a contract is to be 
proved isa part of the law of the remedy, 
not of the law of the contract; hence, the 
question whether a contract may be proved 
by parol or written evidence must be ad- 
duced, or whether parol evidence may be re- 
ceived to show the actual agreement of the 
parties to a blank indorsement of a negotiable 
instrument, must be determined by the law 
of the State where the action is brought, and 
not by that of the State where the contract 
was made.* 

4. Form of Judgments and Executions.— 
The. form of judgments to be rendered and 
of the executions to be issued, must conform 
to the lex fori, although the party defendant 
may, in his domestic forum, be entitled to a 
judgment exempting his person from impris- 
onment, by virtue of an insolvent law exist- 
ing there, and of which he has taken the ben- 
efit.™ 


2 Doe ex dem. Mathuson v. Crawford, 4 McL., C. C. 
640, qualifying McCracken v. Hayward, 2 How. (U. 
8.) 608. 

28 Goddard v. Foster, 17 Wall. (84 U. 8.) 128, bk. 21 
L. ed. 589. 

2% Hoag v. Dessan, 1 Pittsb. (Pa.) 390. 

3 Crone v. Dawson (Mo.), 7 West. Rep. 689. 

3i Kirtland v. Wanzer, 2 Duer, 278; Bloomer vy. 
Bioomer, 2 Brad. Ill. App. 339. 

33 Bank of Rochester v. Gray, 2 Hill (N. Y.), 227. 

33 Downer v. Chesebrough, 36 Conn. 39. 

% Woodbridge v. Wrighi, 3 Conn. 528, 526; Atwater 
v. Townsend, 4 Conn. 47; 8. C., 10 Am. Dec. 97; Smith 
v. Healy, 4 Conn. 49; Hinkley v. Marean, 8 Mason C, 
C. 88; Titus v. Hobart, 5 Mason C. C. 378. 





It matters not, it has been said, that the 
contract sued on was made in the State grant- 
ing such discharge in bankruptcy, because 
the effect of such discharge is purely local, 
and is addressed solely to the courts of that 
jurisdiction. It cannot react or effect pro- 
cesses of courts in other States which are 
governed by their own rules and regulations ; 
and wherever a remedy is sought the judg- 
ment obtained must be governed by the mu- 
nicipal jurisprudence of the State where suit 
is brought.” 

5. Defenses Arising from Matters Ex Post 
Facto.—Defenses growing out of matters ex 
post facto may be in the nature of a counter- 
claim or set-off to an action, or may be mat- 
ters of discharge, or the limitation of action. 

a. Counterclaim or Set-off.—It is held at 
common law, that a set-off to an action, al- 
lowed by the local law, is to be regarded as a 
part of the remedy, and may therefore be 
admissible by the lex fori, although not ad- 
missible by the law of the country where the 
contract was entered into. But where a 
defense inheres in the transaction itself, and 
does not arise out of something wholly dis- 
tinct and independent, it may be set up 
wherever the contract is put in suit, and its 
effect must be determined by the lex loci con- 
tractus and not by the lex fori.® 

b. Discharge.—The general rule is that a 
defense or discharge, which is good by the 
law of the place where the contract is made 
or to be performed, is to be held of equal 
validity wherever the question may be liti- 
gated.* Thus, if infancy is a valid defense 


% Suydam v. Broadnaz, 14 Pet. (U. S.) 67; Toomer 
v. Dickerson, 37 Ga. 440; Dimick v. Brooks, 21 V1. 569; 
Battey v. Holbrook, 11 Gray (Mass.), 212; Woodbridge 
v. Wright, 3 Conn. 523; Atwater v. Townsend, 4 Conn. 
47; 8. C., 10 Am. Dec. 97; Smith v. Healy, 4 Conn. 49; 
Hinkley v. Marean,3 Mason C.C.88; Titus v. Hobart, 
5 Mason C. C. 378. 

% Ruggles v. Keeler, 3 Johns. (N. Y.) 268; 8. c.,3 Am. 
Dec. 482; Carver v. Adams, 38 Vt. 502; Harrison v. 
Edwards, 12 Vt. 648; s. c., 36 Am. Dec. 364; Gibbs v. 
Howard, 2 N. H. 296; Bliss v. Houghton, 13 N. H.126; 
Bank of Galliopolis v. Trimble, 6 B. Mon. (Ky.) 601. 

7 Britton v. Bishop, 11 Vt.70; Harrison v. Edwarda, 
12 Vt. 648. ; 

38 See Bartsch v. Atwater, 1 Conn. 409; Atwater v. 
Townsend, 4 Conn. 47; 8. c.,10 Am. Dec.97; Hempstead 
v. Reed, 6 Conn. 480; Houghton v. Page, 2 N. H. 42; 
8. C., 9 Am. Dec. 30; Dyer v. Hunt, 5 N. H. 401; Hall 
v. Broodman, 14 N. H. 38; Very v. McHenry, 29 Me. 
214; Smith v. Smith, 2 Johns. (N. Y.) 235; s.c., 3 Am. 
Dec. 410; McMenomy v. Murray, 3 Johns. Ch. (N. Y.) 
435, 440; Hicks v. Brown, 12 Johns. (N. Y.) 142; An- 
drews v. Herriott, 4 Cow. (N. Y.) 515n; Blanchard v. 
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by the lex loci contractus, it will be a valid de- 
fense everywhere. The same is true of a 
tender and refusal which amounts to a full 
discharge or present fulfillment of the con- 
tract by the lex loci contractus.” And where 
by the lex loci equitable defenses may be set 
up by the maker of a negotiable instrument, 
any subsequent indorsement will not 
change this right in regard to the holder, who 
must take such instrument cum onere.” Pay- 
ment which is sufficient where made will be 
good everywhere.” And where a payment 
by negotiable bills or notes is held to bea 
conditional payment by the lex loci, it will he 
so held where suit is brought, although by 
the /ex fori such payment would be regarded 
as absolute. Where by the law of a foreign 
country an accepted billis but a qualified 
contract, it is governed by that law, although 
the rule be different in the Jex loci.“ Accept- 
ances are said to be demand contracts and 
governed by the lex loci contractus; and the 
same is true of indorsements.” But this 


Russell, 13 Mass. 1; 8. c.,7 Am. Dec. 106; Prentiss v. 
Savage, 13 Mass. 20, 23; Baker v. Wheaton, 5 Mass. 
511; Watson v. Bourne, 10 Mass. 337; 8s. c.,6 Am. Dec. 
129; Walsh v. Nourse, 5 Binn. (Pa.) 381; Van Reins- 
dyke v. Kane, 1 Gall. C. C. 371; Green v. Sarmiento, 
Pet. C. C. 74; Sturges v. Crowninshield, 4 Wheat. (U. 
8.) 122; Ogden v. Saunders, 12 Wheat. (U.S.) 21%, 358; 
Pouter v. Brown, 5 East, 124; Bailantine v. Golding, 1 
Cooke Bankr. Laws, 397; Hunter v. Potts, 47 T. R. 182; 
Quin v. Keefe, 2 H. Black. 553; 2 Kent Comm. 392, 393, 
459; Story, Confl. L. § 331, p. 415; Burge, Comm. on 
Col. & For. Law, pt. 2. ch. 21, §§ 1, 7, pp. 781, 886; 
Bell, Comm. B. 8, ch. 3, § 1267, p. 692 (4th ed.); 
Dwarris on Stat. pt. 2, 650, 651. See, to same effect, J 
Veet ad Pand. Lib. 4, tit. 1 § 29, p. 240; Id. de Statut. 
Ch. 2, § 20, p. 275 (ed. 1715); Casaregis, Disc. 179, §§ 60, 
61; Huberus, Lib. 1,\tit. 3, §§ 3,7; 2 Boullenois, obs. 46, 
p. 462; Molin Comm. ad Cod. Lib. 1, tit. 1, 1.1; Con- 
clus. de Stat. Tom. 3, p. 354. 

38 Thompson v. Ketcham, 8 Johns. 189; s. c.,5 Am. 
Dec. 332: Male v. Robers, 3 Esp. 163. 

# Warde v. Arell, 2 Wash. (Va.) 282, 293; s. c.,1 
Am. Dec. 488. 

41 Ory v. Winter, 16 Martin (La.), 277; Evans v. 
Gray, 12 Martin (La.), 475; Chartres v. Cairnes, 16 
Martin (La.), 1. 

# Bartsch v. Atwater, 1 Conn. 409; Warder v. Arell, 
2 Wash. (Va.) 282, 293; s.c., 1 Am. Dec. 488; Searight 
v. Calbraith, 4 Dall. (U. 8.) 325. 

# Bartsch v. Atwater, 1 Conn. 409; Descadillas v. 
Harris, 8 Green]. (Me.) 298. 

44 Ellicott v. Early, 3 Gill (Md.), 489; Van Cleef v. 
Therasson, 3 Pick. (Mass.) 12; Burrows v. Jemino, 2 
Str. 733; s. c., 2 Eq. Abridge. 525. 

# Shanklin v. Cooper, 8 Blackf. (Ind.) 41; Cooper v. 
Waldegrave, 2 Beay. 282; Lewis v. Owen, 4 Barn. & 
Ald. 654; Rothschild v. Currier, 2 Q. B. 48; Hirschfeld 
vy. Smith, L. R. 1 C. P. 344. But see Short v. Trabul, 4 
Met. (Ky.) 299; Carlisle v. Chambers,4 Bush (Ky.), 
278; Hunt v. Standar, 15 Ind. 33; s. c.,77 Am. Dec. 33, 





general rule is subject to exceptions, which 
the various nations enforce according to their 
sense of justice.“ Thus, where the country 
in which a contract was made, by a general 
bankrupt law, authorizes a discharge of its 
subjects from all contracts made with for- 
eigners, and also excludes such foreign credit- 
ors from all participation with domestic 
creditors in the bankrupt’s assets, such law 
would not be enforced in the country of the 
foreign creditor’s residence.” Neither will 
courts give effect to the discharge of a foreign 
debtor under the laws of his domicil, where, 
under its own laws, the creditor had previ- 
ously acquired a right to proceed against such 
foreign debtor’s property within its terri- 
tory. Thus, in the case of Wolf v. Ox- 
holm,“a two Danish subjects, one of them be- 
ing domiciled in England, entered into a con- 
tract, and subsequently the debt was confis- 
cated by the Danish government and paid 
into the public treasury. Suit was after- 
wards brought for the debt in an English 
court, where it was held that the confiscation 
by, and payment to the Danish government 
constituted no discharge. The ground on 
which the English court of King’s Bench 
put their judgment was that the confiscation 
was not warranted by the law of nations. 

The American doctrine seems to be that a 
discharge under the insolvent laws of one 
State is not valid against a creditor who is a 
citizen of another State, and was at the time 
the contract was entered into, although the 
contract was made and was to be performed 
in the State where the debtor received his 
discharge.” And it is said that a State in- 
solvent law discharging its citizens from con- 
tracts made in a foreign country, while bind- 
ing on its own citizens would not be bind- 
ing anywhere else.*! 

# Story, Confl. L. § 334, p. 417. 

# Blanchard v. Russell, 13 Mass. 1,6; 8. c.,7 Am. 
Dee. 106. 

# Hall v. Winchell, 38 Vt. 590; Tappan v. Poor, 15 
Mass. 419; Le Chevalier v. Lynch, Doug. 170; Hunter 
v. Potts, 4 T. R. 182: Philips v. Hunter,2 H. Black. 
“ee 6 Maule & Sel. 92. 

# See Baldwin v. Hale, 1 Wall. (68 U. 8S.) 228, bk. 17 
L. ed. 531; Fessenden v. Willey, 2 Allen (Mass.), 67; 8. 
c., 79 Am. Dec. 762; Kelley v. Drury, 9 Allen (Mass.), 
27, reversing Scribner v. Fisher, 2 Gray (Mass.), 43. 

8% See Penniman v. Meigs, 9 Johns. (N. Y.) 325; 
Babcock v. Weston, 1 Gall. C. C. 168; Murray v. De 
Rottenham, 6 Johns. Ch. (N. Y.) 52; Holmes v. Rem- 


sen, 4 Johns. Ch. (N. Y.) 471; 8. c., 8 Am. Dee. 581. 
51 Blanchard v. Russell, 13 Mass. 6; 8. c., 7 Am. Dee, 
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But where a contract is made between citi- 
zens of the same State within such State and 
the creditor afterwards removes to and be- 
comes a citizen of another State, and the 
debtor, who continued to reside in the State 
where the contract was made, subsequently 
obtained a discharge under the insolvent laws 
of that States, which laws were in force at 
the time the contract was entered into, the 
creditor cannot afterwards enforce the con- 
tract in the State where the debtor resides 
and the contract was discharged.” 

It may be laid down as a general rule that, 
where, in a discharge in bankruptcy there is 
not any positive or virtual extinguishment of 
ali rights and remedies of the creditor, the 
contract is not deemed to be extinguished. 
There is a marked difference between cases 
where by the lex loci contractus there is a di- 
rect or virtual discharge of the contract or 
extinguishment of the debt, and where there 
is only a partial extinguishment of the reme- 
dy thereon.* 

By some insolvent laws there is an absolute 
discharge from all rights and remedies of the 
creditors and the whole contract extinguish- 
ed; while others fall short of this extent and 
operation, in some cases only liberating the 
person from imprisonment, in others exempt- 
ing particular portions of the property, and 
in yet others modifying the liabilities of both 
the person and property,“ and may be en- 
forced in other countries.” 


106; Ellicott v. Early, 3 Gill (Md.),39; Very v. Mc- 
Henry, 29 Me. 208: Van Raugh v. Van Arsdaln,3 Caine 
(N. Y.), 154; 8. c.,2 Am. Dec. 259; Smith v. Smith, 2 
Johns. (N. Y.) 235; s.c., Am. Dec. 410; McMenomy 
v. Murray,3 Johns. Ch. (N. Y.) 435; Smith v. Bu- 
chanon, 1 East, 6; Wolff v. Oxholm,6 Maule & Sel. 92. 

See Brigham v. Anderson, 1 Cush. (Mass.) 430; 
8.C.,48 Am. Dec. 610; Converse v. Bradley, 1 Cush. 
{ Mass.) 434, note; Stoddard v. Harrington, 100 Mass. 
87. Judge Redfield says, in a note eppended to the 
case of Baldwin v. Hale, 3 Am. Law Reg. (N. 8.) 469, 
470, that a discharge, under State insolvent laws, is not 
a bartoan action upona promissory note given in 
and payable in thesame State, where the discharge was 
obtained, and which in the terms is declared to be op- 
erative upon all contracts to be performed within that 
State; but that discharges, under the general bank- 
rupt laws of the United States, have an universal op- 
eration throughout the Union, and are not embar- 
rassed by any questions affecting discharges, under 
foreign bankrupt laws. But the judge cites no au- 
thorities in support of his assertion. 

58 See Carver v. Adams, 38 Vt. 501; Story, Confl. L., 
§ 338, p. 421. 

4 See Morris v. Eves, 11 Martin (La.) 730; Mather v. 
Bush, 16 Johns. 233; s. c., 8 Am. Dec. 313; Phillips v. 
Allan, 8 Barn. &- Cress. 477; 2. Kent Com., 389, 404; 








Where an insolvent law absolves the per- 
son of the debtor from imprisonment, but 
does not relieve his future property, or which 
only suspends the remedies against the one 
or the other or both for a limited period, will 
not be regarded asa discharge of the debt 
or extinguishment of the liability in any other 
country.® 

A discharge of a contract by the law of the 
place where it is made is generally regarded 
as a discharge everywhere, without regard to 
the fact whether itis between citizens, be- 
tween citizens and foreigners, or between 
foreigners.” 

There are some cases, however, which lay 
down a more limited doctrine, and which ap- 
pear to confine the universal discharge to the 
case where it is between citizens of the same 
State.® 

A discharge in bankruptcy ina State isa 
bar to an action elsewhere on a contract pre- 
viously made by citizens of that State, al- 
though entered into and to be performed in a 
foreign country.” 


Burge Comm. on Col. For. Law, pt. 2, ch. 22, pp. 886, 
927; 1 Damat. Civ. Law B. 4, tit. 5, § 1. 

55 See Boston Type Foundry v. Wallack, 8 Pick. 
(Mass.) 186; Coffin v. Coffin, 16 Pick. (Mass.) 323; 
Judd v. Porter, 7 Greenl (Me.) 337. 

% See White v. Canfield, 7 Johns. 117; s.c.,5 Am. 
Dec. 249; Wright v. Paton, 10 Johns. (N. Y.) 300; Peck 
v. Hozier, 14 Johns. (N. Y.) 346; Tappan v. Poor, 15 
Mass. 419; Boston Type Foundry v. Wallack, 8 Pick. 
(Mass.) 186; Marris v. Eves, 11 Martin (La.), 730; 
Judd v. Porter, 7 Greenl. (Me.) 337: Le Roy v. Crow- 
ninshield, 2 Mason C. C. 160; Hinkley v. Marean, 3 
Mason C. C. 88; Titus v. Hobart,5 Mason C. C. 378; 
James v. Allen, 1 Dall. (U. S.) 188; Walsh v. Nourse, 5 
Binn. (Pa.) 381; Mason v. Haile, 12 Wheat. 270; Quin 
v. Keefe, 2 H. Black, 553; Phillips v. Allan, 8 Barn. & 
Cress. 479; Ex parte Burton, 1 Atk. 255. 

57 See Smith v. Smith, 2 Johns. 235; s. c.,3 Am. Dee. 
410; Sherrill v. Hopkins, 1 Cow. (N. Y.) 103,107; Peck 
Hibbard, 26 Vt. 703 ;s. c., 62 Am. Dec. 605; Blanchard 
v. Russell, 13 Mass. 1; 8s. c., 7 Am. Dec. 106; May v. 
Breed, 7 Cush. ( Mass.) 15; s. c.,54 Am. Dec. 700; Ory 
v. Winter, 16 Martin (La.), 277; Mason v. Haile, 12 
Wheat. (U. S.) 310; Potter v. Brown, 5 East, 124; 
Robinson v. Bland, 1 W. Black. 258. 

58 See Baker v. Wheaton, 5 Mass. 511; s.c., 4 Am. 
Dec. 71; Watson v. Bourne, 10 Mass. 337, 340; s. c., 6 
Am. Dec. 129; Beaynard v. Marshall, 8 Pick. ( Mass.) 
194. Butsee Blanchard v. Russell, 13 Mass. 1, 10, 12; 
8. c., 7 Am. Dec. 196; Ory v. Winter, 16 Martin (La.), 
277; Sherrill v. Hopkins, 1 Cow. (N. Y.) 103,107; Peck 
v. Hibbard, 26 Vt. 702; s. c., 62 Am. Dee. 605. 

5? Marsh v. Putnam, 3 Gray (Mass.), 551, reviewing 
Ogden v. Saunders, 12 Wheat. (U. 8.) 333; Sturges v. 
Crowninshield, 4 Wheat. (U. §.) 122; Blanchard y. 
Russell, 18 Mass. 7; 8.c.,7 Am. Dec. 106; McMillan 
v. MeNeill, 4 Wheat. (U. 8.) 209; Farmers’ & Mechan- 
ies’ Bank of Pennsylvania v. Smith, 6 Wheat. (U. 8.) 
181: May v Breed, 7 Cush. (Mass.) 15; s. C.,54 Am. 
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But it is held that the provision of the con- 
stitution of the United States, prohibiting the 
States from passing laws impairing the obli- 
gations of contracts, prevents a discharge 
under the insolvent laws where the contract 
is made from operating as a discharge, un- 
less made between citizens of that State ; 
unless the foreign creditor should become a 
party to the bankrupt proceedings, prove his 
claim, and receive his share of the assets.® 

But this doctrine is not applicable to those 
contracts and discharges made in a foreign 
country; such contracts and discharges are 
governed by the general principles of inter- 
national law. 

It is a general rule that the discharge of a 
contract by the law of a place where it was 
not made, or to be performed, will not be a 
discharge of itin any other country. This 
doctrine is well established both in the United 
States® and England.“ But it seems that 
where a promissory note is executed in one 


Dec. 700; Shaw v. Robins, 12 Wheat. (U.S.) 369, note; 
Clay v. Smith, 3 Pet. (U. 8.) 411; Boyle v. Zacharie, 6 
Pet. (U. 8S.) 635; Suydam v. Broadnaz, 14 Pet. (U. 8.) 
67; Cook v. Moffatt,5 How. (U. 8.) 295; Brigbam v. 
Henderson, 1 Cush. (Mass.) 434; 8. c.,48 Am. Dee. 
610; Springer v. Foster, 2 Story C. C. 387; Braynard 
v. Marshall, 8 Pick. (Mass.) 194; Betts v. Bagley, 12 
Pick. (Mass.) 572; Agnew v. Platt, 15 Pick. ( Mass.) 
417: Savoye v. Marsh, 10 Metec. ( Mass.) 594; 8. C., 43 
Am. Dec. 451; Fiske v. Foster, 10 Mete. (Mass.) 597; 
Woodbridge v. Allen, 12 Mete. (Mass.) 470; Ilsley v. 
Merriam, 7 Cush. ( Mass.) 242; s.c., 44 Am. Dee. 721. 
Clark v. Hatch, 7 Cush. ( Mass.) 455; Scribner v. Fisher, 
2 Gray (Mass.), 43; Poiter v. Brown, 5 East, 131. See 
also Sherrill v. Hopkins, 1 Cow. (N. Y.) 103, 108. 

6 Donnelly v. Corbett, 7 N. Y. 500; Hicks v. 
Hotcbkiss, 7 Johns. Ch. 297; s. c., 11 Am. Dee. 472; 
Van Hooy. v. Whitlock, 24 Wend. (N. Y.) 43; Soule v. 
Chare, 39 N. Y. 342; Savoye v.Marsh, 10 Mete. ( Mass.) 
594; s. c., 43 Am. Dec. 451; Aguew v. Platt, 15 Pick. 
(Mass.) 417;. Producers’ Bank v. Farnum, 5 Allen 
(Mass.), 10; Poe v. Duck, 5 Md. 1; Boyle v. Zacharie, 
6 Pet. (U. 8.) 348; Ogden v. Saunders, 12 Wheat. 358, 
369 


6! Soule v. Chase, 39 N. Y. 342; Clay v. Smith, 3 Pet. 
(U. 8.) 411. 

@ see Peck v. Hibbard, 26 Vi. 704; 8. c.,62 Am. Dec. 
605; Very v. McHenry, 29 Me. 214; Sturges v. Crownin- 
shield, 4 Wheat. (U.S.) 122; McMillan v. McNeill, 4 
Wheat. (U. 8S.) 209; Ogden v. Saunders, 12 Wheat. (U. 
8.) 358; Baldwin v. Hale, 1 Wall. (68 U.S.) 223, bk. 
17 L. ed. 531. 

68 Smith v. Smith, 2 Johns. 235; s. c.,38 Am. Dec. 
410; Van Raugh v. Van A:isdaln, 3 Caine (N. Y.), 154; 
8.c.,2 Am. Dec. 259; Frey v. Kirk. 4 Gill & J. (Md.) 
609; s.c., 23 Am. Dec. 581; Ellicott v. Early, 3 Gill 
(Md.) 489; Bradford y. Farrand, 13 Mass. 18; Green 
v. Sarmiento, Pet. C. C. 74; Le Roy v. Crowninshield, 
2 Mason C. C.151; Aymar v. Sheldon, 12 Wend. (N. 
Y.) 489; Braynard vy. Marshall, 8 Pick. (Mass.) 194; 
Ogden vy. Saunders, 12 Wheat. (U.S.) 358, 362, 364; 
Northern Bank v. Squire,8 La. Ann. 318; s.c.,68 Am, 





State and indorsed in another State to a citi- 
zen thereof, it is governed by the law of the 
State where the note was made, and a dis- 
charge in bankruptcy in that State will be a 
discharge of the note. Yet the formalities 
of the indorsement necessary to charge the 
indorser must be such as are required by the 
law of the place of indorsement, that being 
the indorser’s contract.” 

c. Statute of Limitations.—Statutes of lim- 
itation are not questions upon the merits, but 
simply questions affecting the remedy.” 
Therefore all suits must be brought within 
the time prescribed by the lex fori,® although 


Dec. 682; Peck v. Hibbard, 26 Vt. 702; s. c. 63 Am. 
Dee. 605. 

& Lewis v. Owen, 4 Barn & Ald. 654; Phillips v. Al- 
lan, 8 Barn. & Cress. 479; Quelin v. Moisson, 1 Knapp, 
265, note; Rose v. McLeod, 4 Shaw & D. 311; Smith v. 
Buchanan, 1 East, 6,11; 2 Kent Com. 392, 393, 458, 459; 
2 Bell Com. (4th ed.) § 1267, pp. 691, 695; 3 Burge 
Com. on Col. & For. Law, pt. 2, ch. 22, pp. 924, 929. 

6 See Blanchard v. Russell, 18 Mass. 1, 11, 12; 8. C., 
7 Am. Dec. 106; Prentiss v. Savage 13 Mass. 20, 23, 24; 
Ory v. Winter, 16 Martin (La.), 277; Sherrill v. Hop- 
kins, 1 Cow. (N. Y.) 103; Ogden v. Saunders, iz Wheat. 
360; Slocum v. Pomeroy, 6 Cr. (U. 8.) 221; Potter v. 
Brown, 5 East, 124, 130; De la Chaumette v. Bank of 
England, $ Barn. & Cress. 208; s.c.,2 Barn. & Ad, 
385. 
6 See Chatham Bank v. Allison, 15 Iowa, 357; Short 
v. Trabue, 4 Met. (Ky.) 299; Artisans’ Bank v. Plant- 
ers’ Bank, 41 Barb. (N. Y.) 599; Trabue v. Short, 18 
La. Ann. 257; Murson v. Lake, 4 How. (U. 8.) 262. 

& De Couche v. Savatier,3 Johns. Ch.(N. Y.) 190; 8. 
c.,8 Am. Dec. 478; Lincoln v. Battlle, 6 Wend. (N. Y.) 
475; Andrews v. Herriot, 4 Cow. (N. Y.) 528, note 10; 
Gulick v. Loder, 2 Gr. (N. J.) 572; Van Reimsdyke vy. 
Kane, 1 Gal. C. C. 371; Le Roy v. Crowninshield, 2 
Mason C. C. 151; Higgins v. Scott, 2 Barn. & Ad. 413; 
British Linen Co. v. Drummond, 10 Barn. & Cress. 
903; De la Vega v. Vianna, 1 Barn. & Ad. 284; Fergu- 
son v. Fyffe, 8 Clark & Finn. 121, 140. Continental jur- 
ists maintain the same doctrine. See 1 Boullenois, 
obs. 23, p. 530; J. Voet, ad. Pand. lib. 5, tit. 1, § 53, p. 
328. The statute of frauds is said to be like the stat- 
ute of limitations, affecting the remedy merely. See 
Leroux v. Brown, 12 C. B. 801; s. C., 14 Eng. L. & Eq. 
247. 

68 Medbury v. Hopkins, 3 Conn. 472; Woodbridge v. 
Wright, 3 Conn. 523; De Couche v. Savatier, 3 Johns. 
Ch. 190; s.c.,8 Am. Dee. 478; Lincoln v. Battelle, 6 
Wend. (N. Y.) 475; Andrews v. Herriot, 4 Cow. (N. 
Y.) 528, note 10; Brown v. Stone, 4 La. Aun. 286; 
Young v. Crossgrove, 4 La Ann. 233; Bulger v. Roche, 
11 Pick. (Mass.) 36; s. C.,22 Am. Dec. 350; Van Reims- 
dyke v. Kane, 1 Gall. C. C. 371; Le Roy v. Crownin- 
shield, 2 Mason, C. C. 151, 174: Carpenter v. Minturn, 
6 Lans. (N. Y.) 56; Nicolls v. Rodgers,2 Paine C.C.4, 
87; Edgberte v. Dibble, 3 McL. C. C. 86; Jones v. 
Hays, 4 McL. C. C. 521; Nash v. Tupper, 1 Cain. (N. Y.) 
402; s.c.,2 Am. Dec. 197; Carpenter v. Wells, 21 Barb. 
(N. Y.) 593; Murray v. Fisher,5 Lans. (N. Y.) 98; Rug- 
gler v. Keeler, 3 Johns. (N. Y.) 263; Gans v. Frank, 36 
Barb. (N. Y.) 320; Toulandon v. Lachenmeyer, 1 
Sweeny, 45; 8. c., 37 How. (N. Y.) Pr. 145; McCluny 
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the law of the country where the contract 
entered into may allow a much longer time in 
which to bring an action.™ And it has been 
held that where one State or country declares 
that all rights to debts due more than a pre- 
scribed number of years shall be deemed to 
be extinguished, or that all titles to real and 
personal property not pursued within a 
specified time shall be deemed to fix and rest 
in the adverse possessor, such laws of limita- 
tion will be a bar to an action in another State 
where a greater length of time is allowed, or 
there is no prescription at all; and where 


v. Silliman, 3 Pet. (U. 8.) 270; Hawkins v. Barney, 5 
Pet. (U. 8.) 457; Bank of United States v. Donally, 8 
Pet. (U. S.) 361; McElmoyle v. Cohen, 18 Pet. (U. S.) 
812; Le Roy v. Crowninshield, 2 Mason C.C. 151; 
Nicolls v. Rogers, 2 Paine C. C. 437; Townsend v. 
Jemison, 9 How. (U. 8.) 407; Bacon v. Rives, 106 U.S. 
99; bk. 27 L. ed. 69; s. c.,1 S. C. Rep. 3; Sturges v. 
Crowninshield, 4 Wheat. 122, 200, 207; Louisville, etc. 
Ry. Co. v. Letson, 2 How. (U. 8S.) 497; Ruckmaboye 
v. Mottichund, 8 Moore P. C. 36; British Linen Co. v. 
Drummond, 10 Barn. & Cress. 903; Dela Vega v. Vian- 
na, 1 Barn. & Ad. 284; Huberv. Steiner, 2 Bing. (N. C.) 
202, 209, 212; Don v. Lippmann. 5 Clark & Finn. 1, 13, 
17. Although the time within which an action may be 
brought relates generally to the remedy, and must be 
determined by the law of the forum, yet when a stat- 
ute gives a right unknow1 to common law, and limits 
the time within which an action shall be brought to 
assert it, the limitation will be enforced by the courts 
of any State wherein the plaintiff may sue; and hence 
where a statute of the province of Ontario gave com- 
pensation for death caused by the wrongful act of 
another, and further provided that action should be 
brought within twelve months after death, it was held 
that this limitation was also applicable to actions 
brought in the State of Michigan, under this statute. 
Boyd v. Clark, 8 Fed. Rep. 849; s. c., 24 Alb. L. J.508, 
13 Rep. 40. 

®See Paine v. Drew, 44 N. H. 396; Ruckmaboye v. 
Mottichund, 8 Moore P. C.36. The statute of limita- 
tion of another State, where the contract was made, 
cannot be pleaded in bar: Townsend v. Jemison, 9 
How. (U. 8.) 407; Le Roy v. Crowninshield, 2 Mason 
151; Egberts v. Dibble, 3 McL. C. C. 86; Stillman v. 
White Rock Manufacturing Co., 3 Woodb. & M. C. C. 
539: Contra: Gilpin v. Plummer, 2 Cr. C. C.54; Love- 
land v. Davidson, 3 Clark (Pa.), 377; Hoag v. Dessan, 
1 Pitts. (Pa.) 390. And where a negotiable promis- 
sory note made in New Orleans secured by mortgage 
on real estate in Mississippi, the maker being a citizen 
of Arkansas, and the promisee being a citizen of Lou- 
isiana, and no place of payment being named in the 
note, is subject to the limitations of actions prescribed 
by the statute of Mississippi as the law of the former, 
when suit is brought upon it in Mississippi: Walsh 
v. Mayer, 111 U. 8. 31, bk. 28 L. ed. 338. 

1 See Brent v. Chapman, 5 Cr. (U. 8.) 358; Shelby v. 
Guy, 11 Wheat. 361, 371, 372; Beckford v. Wade, 17 
Ves. 88; Newby v. Blaky,3 Hen. & Mun. 57; Huber v. 
Steiner, 2 Bing. (N. C.) 201, 211; Don v. Lippmann, 5 
Clark & Finn. 1,2,3. But see, Dudley v. Warde, 1 
Amb. 113. 

1 Price v. Yates, 19 Alb. L. J. 295; s.c., sub nom. 
Price v. Gates, 25 Int. Rev. Rec. 113. 





the State and the federal courts have concur- 
rent jurisdiction, a State statute of limitation 
may be pleaded as effectively in a federal 
court as it could be in a State court, and in 
such cases the federal court will follow the 
decision of local State tribunals, and will ad- 
minister the same justice which the State 
court would administer between the same 
parties.” And where the highest courts of a 
State have settled the construction of their 
statute of limitations differently from what 
the Supreme Court of the United States in 
previous cases had considered to be their rule, 
the United States Supreme Court will there- 
after conform its adjudications to the latter 
exposition of the local law.” 

According to the common law doctrine, the 
prescription of the lex fori must prevail in 
all cases of personal actions; but in all cases 
of real actions, or actions touching or savoring 
of the realty, the prescription of the lex rei 
sitae must prevail ;* but it has been observed 
that as at common law no actions of this kind 
can be brought ex directo, except in the place 
rei site, it necessarily follows that the pre- 
scription of the lex ori governs asa uni- 
versal rule applicable alike to all cases.” 

The question at what precise time a suit must 
be deemed to have been brought or commenc- 
ed, arising under an act of congress limiting 
the time for bringing or commencing an ac- 
tion, must be determined by the law of the 


72 Green v. Neal, 6 Pet. (U. S.) 291. Where the de- 
cisions of the supreme court of a State, and its status 
of limitations do not protect tax-deeds therein, they 
will be followed in the United States circuit court. 
Parks v. Watson, 20 Fed. Rep. 764. It has been said 
that § 34 of the judiciary act of 1789, now Rev. Stat. 
721, is the only general statute of limitations known in 
federal litigations, Sayles v. Richmond, Fredericks- 
burg, ete. R. R. Co ,4 Barn. & Pat., Cas. 239. Yet it 
has been held that, in providing that the laws of the 
several States shall be the rules of decision in trial at 
common law in courts of the United States, except 
where treaties or acts of congress otherwise provide, 
congress virtually adopted the statute of limitations 
of each State as the limitation to actions brought in 
the United States courts held in that State: Sayles v. 
Oregon Cen. R. R. Co., 8 Rep. 424; s. c., 6 Sawy. C. C. 
31. ; 

73 Cargile v. Harrison, 9 B. Mon. (Ky.) 518. 

7 See Bulger v. Roche, 11 Pick. (Mass.) 36; 8. C., 22 
Am. Dec. 350; De Couche v. Savatier, 3 Johns. Ch. (N. 
Y.) 199, 218; s. c.,8 Am. Dec. 478; Lincoln v. Battelle, 
6 Wend. (N. Y.) 475; Broh v. Jenkins, 9 Martin (La.), 
526; 8s. C., 13 Am. Dec. 320; British Linen Co. v. 
Drummond, 10 Barn. & Cress. 903; Huber v. Steiner, 
2 Bing. (N. C.) 202, 209, 216; Don v. Lippmann, 5 Clark 
& Finn. 1, 13, 17; De la Vega v. Vianna, 1 Barn. & Ad. 
284. 
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State in which the action is pending.” 

It is also held that the statute of limita- 
tions, or prescriptions of the lex fori, is a 
good defense or bar to a suit brought there 
to enforce a foreign judgment.” Yet it has 
been held that when a contract is made be- 
tween residents of another State, the statute 
of limitations of such other State cannot be 
pleaded to a suit brought in New York, 
though the parties continued to reside there 
until the bar was complete.” 

Where the laws of a State provide that 
when a cause of action has arisen in a State 
or territory out of that State, or in a foreign 
country, and by the laws thereof an action 
cannot be maintained by reason of the lapse 
of time, an action thereon shall not be main- 
tained in that State, the removal of the debtor 
into such State after resident in another State 
sufficiently long to avail himself of the bar 
of the statute of that State, will not revive 
the cause of action in the State into which 
he removes.” Thus, under 2 Indiana Revised 
Statute (1852), 77, providing that where a 
cause has been fully barred by the laws of a 
place where the defendant resided, such bar 
will be effective in Indiana. A suit on an ad- 
ministrator’s bond, executed in Maryland, 
cannot be maintained in Indiana after the 
expiration of the time allowed by the laws of 
Maryland in which to bring a suit on such a 
bond, although before the expiration of such 
time the defendant has removed to Indiana.” 

James M. Kerr. 


75 Goldenberg v. Murphy, 108 U. S. 162, bk. 27 L. ed. 
686; s. C., 2S. C. Rep. 388. The decision of the New 
York court of appeals, Carr v. Thomp-on, 87 N. Y. 
160, that under Code of Civil Proceedings, § 382, the 
time for suing to open an account runs fiom the date 
when the account was settled, not from the discovery 
of the facts warranting the action has been held to be 
obligatory on the circuit court of the United States: 
Kirby v. Lakeshore & M.S. R. Co., 14 Fed. Rep. 261; 
8. C., 14 Reporter 7329. 

16 See McElmoyle v. Cohen, 14 Pet. (U. 8S.) 312, 327, 
828; Townsend v. Jemison, 9 How. (U. 8.) 419; Don 
vy. Lippmann, 5 Clark & Finn. 1,19,21. Thus the stat- 
ute of limitations of Georgia can be pleaded to an ac- 
tion in that State founded upon a judgment rendered 
in the State court of the State South Carolina: McEl- 
moyle v. Cohen, 13 Pet. (U. 8S.) 312. 

7 Power v. Hathaway, 43 Barb. (N. Y.) 214. 

7 Osgood v. Artt, 11 Biss. C. C. 160; s.c.,10 Fed. 
Rep. 365. 

79 State v. Todd, 1 Biss. C. C. 69. 








INNKEEPER’S LIEN—PRINCIPAL AND AGENT 
COMMERCIAL TRAVELER — INSTRUCTIONS 
TO JURY. 


COVINGTON V. NEWBERGER. 





Supreme Court of North Carolina, April 16, 1888. 


1. Innkeeper’s Lien— Principal and Agent—Com- 
mercial Traveler.—A merchant is not responsible for 
a hotel bill covering several months, contracted by his 
commercial traveler without notice, it being the cus- 
tom of such persons to pay cash. 

2. Same—Property of Third Persons in Hands of 
Guest—Samples.—An innkeeper has no lien upon the 
property of third persons in the hands of his 
guest when he knows the ownership thereof is not in 
such guest. 


8. Appeal—Questions in Record.—A court can con- 
sider upon an appeal only the questions presented in 
the record. 


4. Instructions to Jury.—A judge should direct a 
verdict against the party upon whom the burden of 
proof rests, if there is not sufficient evidence to war- 
rant an inference of any fact in issue. 


Davis, J., delivered the opinion of the court: 

Civil action originally commenced before a 
justice of the peace, and carried by appeal to the 
superior court of Anson county, and tried before 
Clark, J., at May term, 1887, of said court. At 
the time of issuing the summons, and as ancillary 
to the action, a warrant of attachment was is- 
sued, under which certain trunks and packages of 
samples in possession of Lindsey Davis were 
seized and afterwards replevied by the defendant. 
The pleadings were oral. During the years 1881 
and 1882 the pluintiff was the proprietor of a hotel 
in the town of Wadesboro, and he alleges that 
during that time the defendant became indebted 
to him in the sum of $47 for the board and lodg- 
ing of his agent Lindsey Davis. The defendant 
answered, denying the debt, and denying that he 
owed the plaintiff anything. The plaintiff, in his 
own behalf, testified in substance that ‘‘Davis was 
traveling over the country as the salesman of the 
defendant, soliciting orders, and selling goods for 
him ;”’ and was so engaged at the time the al- 
leged debt was contracted. Witness knew that 
Davis was the agent of defendant, ‘‘and on every 
occasion, when he stopped with witness, he was 
engaged in prosecuting the defendant’s business. 
Witness extended credit to defendant in the first 
instance, and thought that he was responsible for 
his agent’s board bill. * * * It was the habit 
of said agent to come to Wadesboro several times 
during the year, and, while making plaintiff's 
hotel headquarters, to visit the surrounding coun- 
try by private conveyance, returnnig generally to 
Wadesboro, from time to time, to receive commu- 
nications and orders from his house, and to send 
orders for goods which he had sold. Witness re- 
ceived payments from time to time from said 
agent on the account, and the sum of forty-seven 
dollars is the balance due after deducting all pay- 
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ments.” Cross-examined: “Said Davis always | the sheriff, indorsed on the warrant of attach- 


registered on the hotel register as ‘Lindsey Davis,’ 
without making any reference to the defendant. 
Said Davis was carrying with him large trunks 
and cases of samples of clothing, all of which 
were brought to plaintiff’s hotel, and there kept 
and exhibited. Davis was a transient patron at 
piaintiff’s hotel. It was the general custom that 
such patrons were expected to pay cash for their 
bills, though witness thought there were excep- 
tions. Where the drummer was engaged in 
‘working up’ the surrounding country, he was not 
expected to settle until he had finished. Some 
time since the commencement of the action, the 
witness drew off his account from his hotel regis- 
ter, which is as follows, to-wit: 
“Lindsey Davis with M. Newberger: 








1881, April1l. To board, - - $ 50 
“ 6. “ec “ « @ 8 50 

“ 12. “ “ en a 12 00 

“ 13. be “c a sia 1 50 

July 29. * ” - - 7 50 
Aug.1. ‘“ ng - - 50 

“ 7. “ “ “ és 50 

“ Wi, ee se - ~ 8 50 

$39 50 

“11. By cash, = - 20 00 
$19 50 

Oct. 17. To board, - - $9 00 

“ 24. “ “ as ing 1 00 
$29 50 

‘© 24. By cash, . - 8 00 
Am’t brought forward, - $21 50 
March 2. To board, - - 2 50 
Aprilb. * “ - - 1 50 
ee 18. “ec “ aS ae 7 00 
Aug. 28. * 6 . ~ 11 00 
$43 50 

* 11. By cash, . - 3 50 
$40 00 

Nov. 8. To board, - - 4 50 
oe 27. “ ot = a 2 60 
$47 00 


‘*Which account witness has since kept on a 
small pocket memorandum. Witness extended 
the credit, and allowed the account to run because 
he thought the trunks and cases of samples were 
liable and responsible for the board bills of Davis, 
and also because he thought the defendant was 
liable for the board bills of bis said drummer. 
Witness hever had, at any time prior to the com- 
mencement of this action, any conversation or 
communication with the defendant concerning 
the account; never notified him that he was ex- 
tending credit on account of his said drummer; 
never presented the account to defendant, or made 
any demand on him before bringing the action.’’ 
The plaintiff then put in evidence the return of 





ment, and the undertaking entered into by the 
defendant, which showed that the property levied 
on (the trunks and samples) was the property of 
the defendant, and claimed by him. George W. 
Huntley, witness for plaintiff, testified that during 
the years 1881 and 1882 Davis was traveling as the 
drummer or agent of the defendant, selling cloth- 
ing for him. ‘‘Witness gave him (Davis) orders 
for goods. The goods were shipped and received 
by witness, and witness paid the draft of the de- 
fendant for the price of the goods.” Dr. Coving- 
ton also testified that Davis was the traveling 
salesman of the defendant. The defendant intro- 
duced no evidence. The court charged the jury, 
in substance, as follow, to-wit: ‘That they must 
first be satisfied from the evidence that Lindsey 
Davis was the agent of the defendant, Morris 
Newberger, and if thery were not so satisfied, 
they should find the issue in favor of the defend- 
ant. Butif, from evidence, they were satisfied 
that Lindsey Davis was the agent of the defend- 
ant at the time the account was made, that then 
the liability of the defendant would depend upon 
the character of the agency, and whether the 
agent had authority to bind his principal for his 
board bill; that plaintiff must satisfy the jury 
that, by the contract of agency, the agent had 
such authority from his principal when engaged 
in the prosecution of the agency; and if the de- 
fendant (principal) did authorize his agent to 
bind him for the price of the agent’s board, and 
the board bill was contracted by the agent in the 
course of the business, that then the defendant 
would be liable in this action, and they should 
find in favor of the plaintiff; that if Lindsey Davis 
was the drummer of the defendant, and stopped 
at the hotel of the plaintiff, in the prosecution of 
his business, as the drummer of defendant, and 
such stopping and boarding was necessary to the 
prosecution of the agency, and the jury find from 
the evidence that the contracting of the board 
bills was necessary in the prosecution of the 
work of the agency, the defendant was liable to 
plaintiff for such of his account as has been 
proved to the satisfaction of the jury; that the 
burden was on the plaintiff to satisty them of the 
truth of these propositions.’’ The court submitted 
to the jury the following issue: ‘Is defendant 
indebted te plaintiff? If so, how much?” The 
jury responded, ‘Yes; forty-seven dollars.” 
The defendant moved for a new trial, for error of 
the court in refusing instructions asked, in sub- 
mitting issue to the jury and for error in the 
charge of the court. Motion overruled. Judg- 
ment. Appeal by the defendant to the supreme 
court. 


Upon disagreement of counsel the case, on ap- 
peal, was settled by the judge, as appears from 
the certificate, and the instructions asked for by 
the defendant, and the refusal of which constitutes 
one of the grounds of exception, as appears in the 
statement of the case, do not appear in the record. 
Counsel for the appellant proposed to show by 
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affidavits what the instructions, asked for and re- 
fused, were; but this court cannot permit the case 
stated to be varied or amended in any such way, 
and we can only consider the questions presented 
in the record. 

The plaintiff was a hotel keeper in the town of 
Wadesboro. One Lindsey Davis was the traveling 
salesman, or ‘‘drummer,” for the defendant, 
Newberger, and in the course of bis business as 
such, ‘“‘was a transient patron at plaintiff’s hotel,” 
at divers time, from April 1, 1881, to November 
27, 1882, generally leaving without paying his 
board, but making occasional payments, as ap- 
pears by the credits on the account. It was dur- 
ing this time, extending over a period of nearly 
12 months, that the crediit was given and the 
debt incurred, which it was sought by this action 
to recover. There is no evidence of any express 
agreement or promise on the part of the defend- 
ant to pay the debt, and there is no evidence that 
he knew of its existence till this action was insti- 
tuted. On the contrary, the plaintiff himself 
testifies (and this was the only evidence on this 
point) that he never had, at any time prior to the 
commencement of this action, any conversation 
or communication with the defendant concerning 
the account; never notified him that be was ex- 
tending credit on account of his said drummer; 
never presented the account to defendant, or 
made any demand on him before bringing the 
action.. Is there any evidence of an implied 
promise on the part of the defendant to pay this 
debt? Is there any evidence of authority from 
him to the plaintiff to give this extended credit 
for the board of the “‘drummer?”’ Is there any 
evidence from which it might be reasonably in- 
ferred or implied that he would be liable therefor? 
Is there any eviden.e whatever that the agent 
Davis “had authority to bind his principal (the 
defendant) for his board bill,’ extending over a 
period of many months? The plaintiff says that 
there was some evidence in the fact that the de- 
fendant Newberger sent Davis as his agent 
through the country to sell goods for him, and 
that this carried with it the incidental or implied 
authority in Davis to bind the principal for lia- 
bilities incurred by the agent, and rendered nec- 
essary in the discharge of the duties pertaining to 
his agency, and for this he refers us to Story, Ag. 
§§ 73, 78, 98, 119, 127; Huntley v. Mathias, 90 N. 
C. 101; Bentley v. Doggett. 37 Am. Rep. 827. 
These authorities go to the full extent of declar- 
ing that the principal is liable for any necessary 
expenses or for anything that it may be necessary 
for the agent to do in and about the business of 
his agency; and when the principal sends the 
agent out, he sends him with the implied au- 
thority to do what is necessary and proper in 
order to transact the business for which he was 
employed. The principal is bound, in such cases, 
by whatever the agent may do within the scope 
of his authority. Cunceding this doctrine as well 
settled, can it be reasonably assumed that it is 
within the scope of the agent’s authority to make 





debts, and charge his principle therewith, as is 
done in this case? He was employed to sell 
goods, and it may be all reasonable and necessary 
expenses (whether he is furnished with the money 
by his principal to pay them are not) as he travels 
through the country may be an implied charge 
against his principal as a necessary incident to 
the business of the agency; but this must be 
within the limits and subordinate to well-known 
custom.’ The plaintiff in this case testifies that 
“it was the general custom that such patrons 
(transient patrons) were expected to pay cash for 
their bills.’ It is true, he adds that he “thought 
there were exceptions.”” There is nothing stated 
by him to show, nor does he say, that this case is 
an exception. If he intended to hold the defend- 
ant answerable for the board bill of Davis, it was 
manifestly his duty, in the absence of any agree- 
ment, to notify him of failure of Davis ‘“‘to pay 
cash,”’ in accordance with custom. Whart. Ag. 
§§ 134, 137. The long and continued failure of 
Davis to pay cash, according to the general cus- 
tom, ougbi to have put the plaintiff on inquiry, 
and it is well said by Wharton (section 139): 
‘*When there is any good reason to put the third 
party (the party dealing with the agent) on his 
inquiry, he is bound to go to the principal for this 
purpose, or otherwise he will open himself to the 
charge of collusion with the agent against the 
principal.”” But counsel for the plaintiff insists 
that the innkecper has a lien even upon the goods 
of a third person held by a guest, and brought 
within the inn; and when the defendant replevied 
the goods, he became liable. The landlord’s or 
innkeeper’s lien is well recognized, and the case 
of Cook v. Kane, 57 Am. Rep. 28, cited by 
counsel, is authority for the position taken by 
counsel, but it has the qualification ‘unless he 
knew it was not the property of the guest.”” As- 
suming that, upon a notification of the failure of 
the drummer, in the first instance, to pay cash, 
according to the general custom, the defendant 
would have been liable for bis hotel bill (when 
the amount of the account was insignificant), and 
assuming that the plaiutiff would then have had 
a lien upon the trunks and samples in the pos- 
session of the drummer to secure the cash then 
due from bis customer, and instead of availing 
himself of it, had permitted the drummer to carry 
them away, and extended the credit from time to 
time, in the manner indicated in the account, and 
from which, we think, there is no evidence of au- 
thority, then he would have had no lien upon the 
defendant’s property for the amount of the un- 
authorized credit, and the fact that the defendant 
replevied the goods cannot help the plaintiff. 
When there is no evidence, or only a scintilla of 
evidence, or the evidence is not sufficient, in a 
just aud reasonable view of it, to warrant an in- 
ference of uty fact in issue, the court should not 
leave the issue to be passed upon by the jury, but 
should direct a verdict against the party upon 
whom the burden of proof rests. . Brown v. Kin- 
sey, 81 N. C. 245; Best v. Frederick, 84 N.C. 176; 
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State v. White, 89 N. C. 462; State v. Powell, 94 
N.C. 965, and cases cited. 

There is error, and the defendant is entitled to 
a new trial. 


Nore.—In a Wisconsin case, the facts being very 
similar to those of the principal case, it was held that 
an innkeeper has a lien upon the samples of a com- 
mercial drummer for amount due for board and 
lodging, when the same was lawfully in the posses- 
sion of such guest.! 

And it bas been held in England that an innkeeper’s 
lien extends to goods brought to his inn bya guest, 
though they belong to a third party, provided they 
are such asa person might ordinarily travel with.? 
The drift of decisions, however, does not favor this 
doctrine; and it may be safely asserted that an inn- 
keeper has a lien on the guvds aud chaitels of « third 
person lawfully in the possession of his guest, and re- 
ceived infra hospitium, only when he is ignorant that 
such property belongs to some one else.’ Such was 
held to be the law in an English case, where the guest 
of a hotel left without paying her bill, leaving a car- 
riage, which was supposed by the landlord to be hers, 
when it had in reality been hired from a third person. 
And in another, where a person went to defendant’s 
hotel, taking with him as his own a piano forte, which 
he had hired of plaintiff, and which was detained by 
defendant because of non-payment of bill.5 And such 
has been the doctrine laid down in this country with 
reference to pianos in two recent cases. 

And in another English case, it was held that a 
piano sent to the room of a professional pianist by a 
firm of manufaeturers could not be levied upon by 
the innkeeper for the amount due from the guest, he 
knowing that it did not belorg to such guest.7 

Tn still another case, the facts being as follows, viz: 
One B came to defendant’s inn, bringing with him 
herses, wagonette and harness, which were received as 
a part of his property. He finally left without paying 
his bill. It transpired that he purchased the property 
on time. and never paid for it. The plaintiff, who 
owned the property, tendered a certain sum for the 
keeping of the horses and demanded the return of the 
property. The defendant refused to give it up, but 
subsequently sold the horses at auction and applied 
the amount received upon B’s indebtedness. The 
plaintiff brought an action for the detention and con- 


version of the preperty. It was directed on the trial. 


by Pollock, B., that judgment be entered for the de- 
fendant. But this judgment was changed by the court 
of appeal into a verdict for the plaintiff for the 
amount received for the horses, but confirmed as to 
the wagonette and harness. The lien of the defend- 
ant was thus held to be general, but it was held to 
have been destroyed, so far as the horses or their 
value was concerned by the sale.’ 

It has also been held that the payment of a stipu- 
lated sum per week does not of itself change the rela- 


1 Manning v. Hollenbeck, 27 Wis. 202. 

2 Snead v. Watkins, 37 Eng. L. & Eq. 384. 

8 Fox v. McGregor, 11 Barb. 41; Stark v. Greenaugh, 2 
Ld. Raym. 866; 8. C., 1 Salk. 388. 

4Turrell v. Crowley, L. BR. 13 Q. B. 711. 

§ Threefall v. Borwick, L. R.7 Q. B. 711, affirmed on 
appeal to the exchequer chamber, 32 L. T. RB. 95. 

6 Cook v. Prentice, 13 Oreg. 482; Salisbury v. Betts, 12 
Alb. L. J. 337. 

7 Broadwood v. Granara, 10 Exch. 417. And see S8chou- 
ler on Builm. § 326; Coyle’s Case,1 Sm. Lead. Cas. 249. 

8 Mulliner v. Florence, L. RB. 3 Q. B. D. 484. 





tion of a party from that of a guest to a lodger.® 

It used to be the doctrine that, while an innkeeper 
was entitled to a general lien for the amount of his bill 
over the goods accompanying the person of his guest, 
no lien extended to a chattel deposited with an inn- 
keeper, but kept apart from the personal goods of the 
guest. Thus, it was held long ago that a horse brought 
to an inn might be detained for the provender sup- 
plied, but net for the lodging of the guest. And the 
custom of London has been stated to be, “if a horse is 
left at an inn, and eats up more than his price, the 
innkeeper may sell the horse to pay for meat supplied 
to him, but not for meat supplied to other horses.” ll 
And it was held in another case that, although a horse 
brought to an inn might be detained by the innkeeper 
till he was paid for meat supplied to him, yet that a 
saddle, bridle and cloth, brought to the inn together 
with the horse, could not be detained. But the 
modern cases have extended the innkeeper’s right of 
lien to the horses and carriage of the guest, both for 
specific charges against the same and for the guests 
personal entertainment,’ and to all goods and 
chattels actually received by one as innkeeper, though 
he may not have been bound to receive them. 

But it bas been decided that where a parent stops at 
an inn with his two children, the innkeeper has no 
lien on the baggage of one for what may be due from 
the others.5 

An innkeeper has no right to enforce a lien upon the 
bagggage of a guest for the non-payment of a bill 
without.judicial process.!¢ 

But while an innkeeper has no lien upon goods in 
the hands of a guest which he knows to belong to a 
third person, the authorities assert that he may under 
certain circumstances be entitled to specific charges 
against the property itself. Thus, it was held in a 
very late case in Missouri, where a guest of a hotel 
left without paying his bill, leaving behind a type- 
writer which had been loaned to him, that while the 
property was not the subject of a lien, a reasonable 
charge could be collected for the storage of the same.!7 

SOLON D. WILSON. 


9 Lima v. Dwinelle, 7 Alb. L. J. 44; Krohn v. Sweeney, 
2 Daly, 200. And see for a full. discussion of this point, 
Hancock v. Rand, 8 Cent. L. J. 329. 

10 Ross v. Bramsteed, 2 Roll Rep. 438 

1 Moss v. Townsend, | Buls. 207. 

12 Stirt v. Drungold, 3 Buls. 289. 

13 Fox v. McGregor, ll Barb. 41; Pollock v. Landis, 86 
Iowu4, 651; Mason v. Thompson, 9 Pick. 280; McDuniels v. 
Robinson, 26 Vt. 316; Coyle’s Case, 1 Sm. Lead. Cas. 131; 
Story on Bailm. § 476; Yorke v. Greenaugh, 2 Ld. Raym. 
866 ; 8. C., 1 Sulk. 388; Peet v. McGraw, 25 Wend. 683. 

14 Berkshire Woolen Co. v. Proctor, 7 Cush. 417; 
Threefall v. Borwick, L. R. 7 Q. B. 711; affirmed 10 Id. 210; 
Edwards on Bailm. 413. 

15 Clayton v. Butterfield, 10 Rich. (8. C.) 300. 

16 Case v. Fogg, 46 Mo. 44. 

17 Wyckoff v. Suuthern Hotel Co., 24 Mo. App. 382; 
Broadwood v. Granara, 10 Exch. 417; Johnson v. Hill,8 
Starkie, 172; Domestic Sewing Machine Co. v. Waters, 60 
Ga. 278; Snead v. Watkins, 37 Eng. L. & Eq. 884. 
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1, APPEAL—Assignment of Errors. If upon appeal 


. from the appelate court to the supreme court no as- 


signment of errors is filed, the appeal will be dismissed 
without prejudice. — Finlen v. Howard, §S. C. Ill., June 16, 
1888; 17 N. E. Rep. 785. 


2. APPEAL—Courts—Additional Evidence. Where 
acase is tuken by appeal from the superior court of 
Tlinois to the supreme court and remanded, the de- 
cision of the supreme court is conclusive upon the 
points to which it relutes. The superior court is bound 
by it although there may be before it additional evi 
dence on that subject. — Perry v. Burton, 8. C. lll., June 
16, 1888; 17 N. E. Rep. 762. 


8. APPEAL—Highways—Statute. Under the statute 
of Massachusetts, an appeal may be taken from the de 
cision locating a highway to thesupreme judicial court 
at the first term after the decision. — Appleton v. County 
Commrs., 8. J. Ct. Me., March 13, 1888; 14 Atl. Rep. 284. 


4. APPEAL—Limitation—Waiver— Notice. Where 
notice of appeal is not served within the prescribed 
time and respondent’s attorney returns the notice in 
dorsed “too lute,” he does not waive the object by 
failing to return other papers subsequently served 
upon him.— Marsh v. Pierce, N. Y. Ut. App., June 26, 1888; 
17 N. E. Rep. 729. 


6. APPEAL— Review. The finding of the appelate 
court on the question of defendant’s negligence, by 
which plaintiff’s intestate lost his life, is conclusive on 
the supreme court. — Fairbank, etc. Co. v. Innes, 8. C. IL., 
June 16, 1888; 17 N. E. Rep. 720. 

6. ASSIGNMENT—Equitabie Assignment—Agent — Con- 
sideration. Where consignor of goods directs the 
consignee to pay the proceeds to the plaintiff, who is 
notified of the fact by the consignee, and the consignor 
afterwards countermands his instructions and directs 
the consignee to remit proceeds to himself: Held, that 
the plaintiff has no cause of action against the con- 
signee whose promise was merely an assurance that he 




















would obey orders.—Lazarus v. Swan, 8. J. C. Mass., June 
28, 1888; 17 N. E. Rep. 655. 

7. ASSIGNMENT—Tender—Action. Where, after an 
assignment for the benefit of creditors, the plaintiff 
brings a suit and the defendant tenders the sum of 
money: Held, that the tender admits the plaintiff's rights 
to sue and to recover the amount tendered, but does not 
admit his right to recover any greater amount.— Wilson 
v. Doran, N. Y. Ct. App., June 19, 1888; 17 N. E. Rep. 688. 


8. ASSIGNMENT—Trustee— Assignee. An assign- 
ment for creditors will not be defeated by an attach- 
ment, merely because the assignee had not qualified; a 
trust will not fail for want of a trustee. — Bank v. Payne, 
Ky. Ct. App., Dec. 17, 1887;88 W. Rep. 857. 


9. ATTORNEY—Fees — Extra Compensation. Evi- 
dence stated by which it was held that an attorney who 
had agreed to collect certain notes for a stipulated fee 
was entitled to extra compensation, because he had to 
collect certain other notes received by him as collateral 
security.—Singer, etc. Co. v. Steele, 8. C. Lil., June 16, 1888; 
17 N. E. Rep. 751. 

10. BURGLARY—Evidence. Evidence stated which 
was held insufficient to sustain a charge of burglary. — 
Fiester v. People, 8. C. Ill., June 16, 188; 17 N. E. Rep. 748. 


11. CARRIER — Delay — Negligence — Pleading — Evi- 
dence. Where the complaint aguinst a currier was, 
that by negligence he delayed the delivery of the goods, 
and the evidence was as to his negligence as a carrier 
generally, no objection being interposed to its recep- 
tion: Held, that the defendant cannot object to the 
court submitting to the jury the whole question of 
negligence. — Waite v. New York, etc. Co., N. Y. Ct. App., 
June 26, 1888; 17 N. E. Rep. 730. 

12. CARRIERS—Delivery— Notice. Where a carri- 
er’s steamer had arrived with goods and notice had 
been given to the consignee immediately, and the con- 
signee had full time to have taken possession of them 
after they were placed on the wharf: Held, that the 
carrier’s liability had ceased and the loss of the goods 
must fall upon the consignee or the owner — Tarbell v. 
Royal, etc. Co., N. Y. Ct. App., June 29, 1838; 17 N. E. Rep. 
721. 























138. CARRIERS — Ownership of Goods. No other 
facts appearing, the assignee will be treated and con- 
sidered as the owner of goods delivered to a common 
carrier. — Benjamin v. Levy, 8. C. Ming., June 22, 1888 ; 38 
N. W. Rep. 702. 


14. CONSTITUTIONAL Law — Railroad Company — Title 
of Act—Municipal Bonds. An act incorporating a 
railroad company and authorizing certain counties to 
issue bonds in aid thereof, violates the provision of the 
constitution that an act shall relate to only one sub- 
ject to be expressed in its title and bonds, issued in 
pursuance of sach act so violating the constitution, are 
void. — People v. Hamill, 8. C. Ill., June 16, 1888; 17 N. E. 
Rep. 799. 


15. ConTRacT— Construction — Sale of Realty. A 
provision in a contract for the sale of land, that a rea- 
sonable time will be allowed said owner to perfect the 
title, should defects be found by suid purchaser, does 
not give him a reasonable time,in which to obtain a 
title if he had one. — Benedict v. Willlams,8.C. Minn., 
July 8, 1888; 38 N. W. Rep. 707. 

16. ConTRacT—Interpretation—Parol Evidence—Ques- 
tion for Jury.———Circumstances stated under which it 
was held that upon acontract set out in the opinion, 
by which certa'n owners of a factory assigned to 
anothe: party an interest therein, thut the construction 
of the contract and the admissibility of parol evidence 
to explain it, were questions for the court and not for 
the jury.— Monnett v. Monnett, 8. C. Ohio, May 22, 1883; 17 
N. E. Rep. 659. 

17. CoRPORATIONS—Conditional Subscription to Stock. 
The breach of one condition of a contract to sub- 
scribe for stock will not defeat a right of action on the 
facts not dependent on it.— Railway v. Parks, 8, O. Tenn., 
May 5, 1888; 8S. W. Rep. 842. 
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18. CORPORATIONS— Consolidation — Effect. -—— The 
legal effect of the consolidation of two.corporations, un- 
der act 157 of 1876, was to terminate the corporations 
and form a new one, which assumed the very identical 
liabilities and obligations incurred by either of the 
former companies, — Board of Admr. v. New Orleans G. L. 
Co., 8. C. La., Feb. 13, 1888; 4 South. Rep. 433. 

19. CORPORATION—Stockholder — Judgment — Execu- 
tion—Statute. Construction of New York statutes 
relative to business corporations. An action may be 
brought against a stockholder pending an action for 
the same debt against the corporation itself, but no ex- 
ecution can be issued against the stockholder until 
after judgment and execution have been had against 
the corporation, and there hus been a return of nulla 
bona on that execution. — Walton v. Coe, N. Y. Ct. App., 
June 19, 1888; 17 N. E. Rep. 676. 

20. COUNTIES—Interest — Taxes. : A county judge 
has the right to levy and collect a tax to pay interest 
coupons on railway bonds. — Feland v. Morton, Ky. Ct. 
App., June 9, 1888; 8S. W. Rep. 852. 

21. CourTs—Appeal— Jurisdiction — Mortgage — Stat- 
ute. Under the statutes of Lilinois, an appeal can- 
not be taken direct to the supreme court in cases af- 
fecting a freehold, but the rule dues not apply to a bill 
praying that a deed absolute on its face shall be de- 
clared a mortgage. — Kirckof v. Union, etc. Co., 8. C. Ill., 
June 16, 1888; 17 N. E. Rep. 716. 

22. CRIMINAL Law— Admissions. Voluntary ad- 
missions made by the persun accused are evidence 
against him. — Youngv. State,S. C. Ark., June 9, 1888; 8 
8S. W. Rep. 828. 

23. CRIMINAL Law —Confessions. A person’s ad- 
mission or confession of his purticipation in a crime is 
limited in its precise scope and meaning to the criminal 
act itself, for which the confessor is then ontrial. It 
is not an admission of a fact or circumstance from 
which guilt of that crime muy be inferred.—State v. Jack- 
son, 8. C. Mo., June 4, 1888; 88. W. Rep. 747. 

%. CRIMINAL Law— Evidence — Alibi. In the ab- 
sence of evidence as to when a murder was committed, 
or where defendant was ut the time, it is not error to 
refuse to instruct the jury on the subject of alibi.—State 
v. Jackson, 8. C. Me., June 4, 1888; 85. W. Rep. 749. 

2%. CRIMINAL Law—Former Acquittal. —An acquittal 
on an indictment for robbery bars a prosecution for the 
same act under an indictment for false imprisonment 
where an assault is an ingredient of the transaction.— 
Fox v. State, 3. UC. Ark., June 23, 13888; 83. W. Rep. 836. 

26. CRIMINAL Law—Murder—Opening Statement. 
On a triul for murder it is reversible error for the pros- 
ecuting attorney to be allowed to state on opening 
over defendant’s objection, that defendant, when 
about to be brought from anvuther State, denied his 
identity there, there being no evidence of the fuct, ex- 
cept that on his extraditiou provf uf his identity was 
required.—State v. Juckson, 8. U. Mo., June 4, 1888; 8S. W. 
Rep. 749. 

27. CRIMINAL Law—Receiving Stolen Goods — Punish- 
ment—Statute. Under the statute laws of Illinois, 
the degree of punishment for receiving stolen gvods is 
controlied by the value of thuse goods, hence a verdict 
should state the value of the stulen goods which the 
prisoner was found guilty of receiving. — Thompson v. 
People, 8. C. lll., June 16, 18e8; 17 N. E. Rep. 749. 

28. CRIMINAL Law—Rescue—Violence. The rescue 
of a prisoner from jail without violence to the officer in 
charge, constitutes the offense of rescue, under the 
statute.—Hillian v. State,58.C. Ark., June 23, 1888; 88. W. 
Rep. 834. 

29. CRIMINAL Law—Trial — Comments on Defendant’s 
Failure to Testify. It is reversible error for the 
prosecuting attorney upon a trial for feluny to be al- 
lowed to comment, over the defendant’s ubjection, upon 
the defendant’s failure to testify upon one point in 
evidence and noton another, it being provided under 
Rev. St. Mo., §§ 1918, 1919, that defendant’s failure to 
testify shall not be construed against him, or referred 






































to by any attorney in the cause, nor considered by the 
judge or jury. — State v. Grans, 8. C. Mo., June 4, 1888; 8 
8. W. Rep. 739. 

30. CRIMINAL Law—Witness—Cross-examination. 
In acriminal case the cross-examination of a witness 
must be confined to the matters stated by him in his 
direct examination or clearly connected therewith. — 
State v. Wright, 8. C. La., May 22, 1888; 4 South. Rep. 486. 

31. CRIMINAL LAW—Witnesses—Continuance. The 
court in a criminal case may properly refuse a contin- 
uance because of the absence of witnesses who have 
not been subpenaed before the first day of the term. — 
Wells v. State, 8. C. Ark., June 4, 1888; 88. W. Rep. 826. - 

32. DAMAGES — Trespass — Evidence. One who 
crosses a railroad track through an opening in the cars 
100 feet distant from the street crossing is a trespasser, 
in the absence of evidence to show that such opening 
was made fur pedestrians, or used by them as a cross- 
ing, and in an action for damages for injuries he cannot 
recover. — Dahlstrom v. Railroad, 8. C. Mo., June 18, 1888; 
88. W. Rep. 777. 

33. DEED — Delivery. One who executes a deed 
and leaves it with his wite to be recorded if he should 
die does not thereby deliver the deed.— Price v. Hudson, 
8. C. Ill., June 16, less; 17 N. E. Rep. 817. 

34. DEED—Effect — Testamentary Paper. A deed 
by which a husband conveys to the heirs of his wife 
one undivided half of the estate he may leave at his 
death, real and personal, reserving control of his prop- 
erty during his life time, does not operate as a present 
conveyance, but is in effect a testamentary paper. — 
Roth v. Nichalis, 8. C. Ul., June 16, 1888; 17 N. E. Rep. 809. 

35. DEEDs — Witness. The witness required to a 
deed, under Nebraska law, must be without a direct, 
certain, legal interest in the land. — Child v. Baker, 8. C. 
Neb. July 3, 1888; 38 N. W. Rep. 725. 

36. DESCENT AND DISTRIBUTION—Excessive Donations. 
—- Forced heirs have an action in reduction of excess- 
ive donations which extends, not only against co- 
heirs, but even uguinst strangers. It includes a spouse. 
Such donations are not dull, but reducible. — Succession 
of Moore, 8. U. La., May 23, 1888; 4 South. Rep. 460. 


37. DivoRcE—Cruelty — Abandonment. Circum- 
stances stated under which it was held in an action for 
divorce, that the wife had established the churge 
aguinst her husband of cruel and inhuman treatment, 
— Waltermire v. Waltermire, N. Y. Ct. App., June 29, 1888; 
17 N. E. Rep. 739. 

38. DivokCE— Desertion. Where a man has been 
deserted by his wife who has been absent for seven 
years, goes through the form of marriage with another 
wowan, and cuobhabits with her, he is not entitled to a 
divorce from his wife on the ground of her desertion.— 
Whippen v. Whippen, 8. J.C. Muass., June 21, 1888; 17 N. E. 
Rep. 644. 

39. DOowER—Evidence — Husband and Wife — Laches. 
Where, in an action for dower, a widow denies that she 
ever acknowledged the deed of trust under which the 
defendant cluimed: Held, that although the deed could 
not be found, and the record had been burned, the evi- 
dence adduced by the defendant was held sufficient 
after the lapse of twenty yeurs to establish the fact 
that the deed had been duly acknowledged by the wife. 
—Berdel v. Egan, 8. C. Ill., June 16, 1888; 17 N. E. Rep. 709. 


40. DRAINAGE——Prescription—Police Jury. Pre- 
scription does not run against the exercise of a servitude 
of druinage established by a police jury under act-of 
Feb, 25, 1813, on Bonnt Carre, point and adjacent lands, 
in favor of a proprietor of an estate included in the 
system, who participated in its establishment and after- 
wards prevented its repair and improvement. Its con- 
trol continues to reside in the police jury. — Sarpy v. 
Hymel, 8. C. La., March 5, 1888; 4 South. Rep. 439. 


41. ESECTMENT—Devisees—Partnership.—— Ejectment 
will not lie by the devisee of one tenant in common 
against the other tenant, when it appears that the land 
belonged to a partnership between the two tenants and 
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had been paid for out of partnersbip funds. — Rank v. 
Grote, N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 665. 

42. ELECTION—Illegal Notes — Contest Pleading. 
On contest of an election, an answer that a large 
number of illegal notes were cast and counted for the 
plaintiff is sufficient, when not excepted to, without 
stating why the notes were illegal,or by whom they 
were cust. — Shepard v. Allen, 8. C. Llll., June 16, 1888; 17 
N. E. Rep. 756. 

43. EMINENT DOMAIN — Compensation. Upon 
verdict and pending appeal from condemnation pro- 
ceedings, a writ of possession will not issue unless the 


Rail. 








evidence. — Martin v. Adamas,8. ©. 8. Car. June 21, 1888; 
68. E. Rep. 860. 

53. EVIDENCE—Relevancy—Time. Witnesses tes- 
tified as to the appearance of the walk under like 
circumstances and surroundings on the night succeed- 
ing the accident, and their testimony was similar to 
those who observed the walk the night of the accident: 
Held, that the evidence was competent.— Stone v. Stand- 
ard L. ¢ A. I. Co., 8. C. Mich., June 22, 1888 ; 38 N. W. Rep. 
710. 

54. EVIDENCE—Sale—Declarations. The declara- 
tions of the seller of goods made after the sale are not 











damages are actually paid in money. —Asher v. Ys 
Ky. Ct. App., June 16, 1888; 8S. W. Rep. 854. 

44. EMINENT DOMAIN— Procedure — Appeal — Statute. 
Construction of Massachusetts statutes relative to 
the taking of private property for public uses, under 
the right of eminent domain, the right of trial by jury, 
and to appeal from the decision. — Mantasket, etc. Co. v. 
Ransom, 8. J. C. Mass., June 20, 1888; 17 N. E. Rep. 640. 

45. Equiry—Decree—Partition— Bona Fide Purchaser. 
Where, under a supposed will of a testator, a par- 
tition of his real estate was had by consent, and the 
share of one of the supposed devisees was set apart to 
her and sold to abona fide purchaser without notice of 
any infirmity of her title: Held, that upon discovery of 
the true will of the testator the devisees under it could 
not maintain an action against the purchaser. — Knob- 
boch v. Mueler, 8. C. Ill., June 20, 1888; 17 N. E. Rep. 696. 

46. Equiry—Evidence— Erasure— Deed. Upon a 
bill to set aside an execution sale of land it appeared that 
a deed relied upon the defense had been altered, a date 
erased and an earlier date inserted, and it appeared 
also that leases bearing date between these two dates 
were inconsistent with the earlier date of the deed: 
Held, that upon evidence the correct date was erased 
and an earlier date substituted. — Alkire v. Kahla, 8. C. 
Ill., Jan. 20, 1888; 17 N. E. Rep. 693. 

47. Equiry—Jurisdiction—Administration — Accounts. 
Equity will not review an administrator’s ac- 
counts settled in the probate court,in the absence of 














- fraud.— McLeod v. Grifie, 8. C. Ark., June 23, 1888; 88. W. 


Rep. 837. 

48. Equiry—Jurisdiction—Lost Instruments— Statute. 
Under the “burnt record act,’’ courts of equity 
have jurisdiction to establish and restore lost instru- 
ments, and also to declare the rights which may accrue 
under them. — Gage v. Caraber, 8. C. Ill., June 16, 1888; 17 
N. E. Rep. 777. 

49. EQUITY—Multiplicity of Suits. Equity will not 
take jurisdiction of an action to obtain possession of 
land on account of the multiplicity of suits and the 
number of defendants, it not appearing that these 
would be any more numerous than in equity. — Smythe 
v. New Orleans C. § B. Co., U. 8. C. C. (La.), April 23, 1888; 
84 Fed. Rep. 825. 

50. Equiry—Reformation of Deed—Notice. A and 
wife made a mortgage intended to cover 160 acres, but 
by mistake it covered only 40 acres. B purchased the 
land from A subject to the mortgage. C discovered the 
mistake and obtained from B a deed to part of the land: 
Held, that in an action to reform the mortgage, C could 
not object to its extension over a part of the land occu- 
pied as a homestead, atthe time of the giving of the 
mortgage by A. — Fordv. Daniels, 8. C. Mich., June 22, 
1888 ; 88 N. W. Rep. 708. 

51. ESTOPPEL—Assignment. Mere assent to a res- 
olution without full information will not operate an 
estoppel against attacking an assignment for fraud. — 
Bank v. Payne, Ky. Ct. App., Dec. 17. 1887; 88. W. Rep. 
857. 

52. EVIDENCE — Deceased Party — Admissions. 
Where an action is brought against a judgment creditor 
and debtor to set aside the judgment as a fraud on 
other creditors, and the debtor dies before a hearing 
without answering, and the suit is prosecuted against 
the other defendant alone, the admissions of the debtor 
tending to impeach the judgment are not competent 




















evid against the purchaser. — Rogers v. Thurston, 8. 
C. Neb., July 3, 1888; 38 N. W. Rep. 834. 

55. ExCEPTIONS — Bill of Exceptions — Practice. 
Construction of Indiana statutes relative to bills of ex- 
ceptions and ruling as to the authentication thereof. — 
Hessian v. State, 8. C. Ind., June 26, 1888; 17 N. E. Rep. 614- 

56. EXECUTION —Exemptions—Duty of Constable.—— 
Aconstable having execution garnished the debtor's 
wages, in the hands of his employer but failed to notify 
the debtor thereof; there was judgment on the garnish- 
ment, by default and upon payment by the garnishee 
the execution was returned satisfied. Subsequently 
the debtor claimed the wages as exempt, and thereupon 
the constable paid the money to him on his claim and 
so amended his return: Held, that these facts consti- 
tuted a valid defense for the constable in a suit by the 
creditor upon his official bond. — State ex rel. Louis v. 
Barnett ex rel., 8. C. Mo., June 18, 1888; 8 8. W. Rep. 767. 

57. EXECUTION—Order—Issue. A decree for execu - 
tory process is an exparte order, which may be rendered 
at chambers as well during vacation as during term 
time, and may be appealed from. — Folger v. Roos, 8. C. 
La., April 16, 1888; 4 South. Rep. 457. 

58. EXECUTION— Proceeds — Former Execution. 
Where land is sold on execution, it is error to order the 
funds arising therefrom to be paid to a former execu- 
tion creditor, when it appears that property of the 
debtor had formerly been sold for more than sufficient 
to pay the former execution but which had not been 
credited thereon. — Parrott v. Nesbitt, 8. C. Ga., May 14, 
1888 ; 6S. E. Rep. 840. 

59. EXECUTION— Sale — Proceeds. A sheriff who 
sells personal property on execution and delivers it to 
the purchaser without being paid may be proceeded 
against summarily, and be made to pay the surplus 
above the execution and costs to the party entitled to 
it.—Kumler v. Brandenburg, 8. C. Minn., July 3, 1888; 38 N. 
W. Rep. 704. 

60. EXECUTORS— Unemployed Funds — Interest. 
The burden of proof is upon an administrator who, re- 
taining funds in his hands to meet probable liabilities 
of the estate, would avoid being charged with interest 
thereon, to show that he kept the funds unemployed, 
and that it was prudent to do so.— Burnside v. Robertson, 
8. C. 8. Car., June 14, 1888; 6S. E. Rep. 843. 

61. FRAUD — Statute ot Frauds Where a debtor 
absconds leaving property in the hands of the defend- 
ant to whom he is indebted, and that plaintiff being also 
a creditor threatens to attack the property and defend- 
ant promises verbally that it will not do so he, defend- 
ant, will pay the debt to the plaintiff: Held, that such 
promise is within the statute of frauds as a promise to 
pay the debt of another, and is void. —Stewart v. Jerome, 
8. C. Mich., July 11, 1888; 38 N. W. Rep. 895. 

62. FRauDs—Statute of Frauds—Practice. Where, 
a billto establish atrust in land purchased under an 
oral agreement, the bill was dismissed because the oral 
agreement was not fully established: Held, that it was 
errorin the court to pass upon the question whether 
such agreement was within the staute of frauds. — 
English v. Leman, 8. C. Ill., June 16, 1888; 17 N. E. Rep. 758. 

63. FRaAUD—Statute of Frauds—Trust —Resulting Trust. 
—— Where four persons agree verbally to buy land, 
and the conveyance is so made that one of them has 
two-fifths of the land and the other three one-fifth 
each, and it does not appear that the purchase money 
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was contributed equally by each of the purchasers: 
Held, that the defendant who had two-fifths did not 
hold any part of it upon a resulting trust in favor of the 
others.— Bailey v. Hemenway,8. J.C. Mass., June 28, 1888; 
17 N. E. Rep. 645. 

64. FRAUD—Stock— Transfer. A transfer of stock 
by which the title passes to the grantee, but accom- 
panied by a secret agreement that the grantor should 
remain the owner and receive the dividends, is fraudu- 
lent as to the creditors of the grantor.—Hirsch v. Norton, 
8. C. Ind., June 26, 1888; 17 N. E. Rep. 612. 

65. FRauDSs — Statute of — Debt of Another. De- 
fendant, being insolvent, was refused credit by plaintiff, 
whereupon plaintiff's partner made a verbal promise to 
see the account paid, though the goods should be 
charged to defendant: Held, that the promise was void 
under the statute of frauds. — Robertson v. Hunter, 8. C. 
8. Cur., June 19, 1888; 6 8. E. Rep. 850. 

66. FRAUDULENT CONVEYANCE — Assignment. An 
assignment for benefit of creditors is vuid if it be shown 
to be executed with a fraudulent intent, to avoid crimi- 
nal liability or obtain advantageous settlements.— Bank 
v. Payne, Ky. Ct. App., Dec. 17, 1887;88. W. Rep 856. 

67. FRAUDULENT CONVEYANCES—Consideration—Parol 
Agreement. Where the owner of land being old and 
infirm conveyed it to his nephew in consideration of 
support during life, under an agreement to convey back 
to him in cash if he became dissatisfied, and the land was 
reconveyed to him according to agreement, and then 
conveyed by him to the nephew’s wife, such reconvey- 
ance by the nephew is valid as against his creditors, 
although the agreement was by parol, since the giving 
of the deed was a waiver of the statute of frauds.— Ault- 
man v. Booth, 8. C. Mo., June 4, 1688; 8S. W. Rep. 742. 

68. FRAUDULENT CONVEYANCE— Judgment — Creditor. 
The question whether a conveyance has been 
made fraudulently and with a view to defeat the cred- 
itors of the grantor can only be raised by a judgment 
creditor. — Throop, etc. Co. v. Smith, N. Y. Ct. App., June 
12, 1888; 17 N. E. Rep. 671. 

69. FRAUDULENT CONVEYANCE—Trust Deed. —-Where 
one executes a deed of trust on land to secure a debt 
stated to be $3,000, but which in factis not more than 
half that amount, such misstat t is not evid of 
fraud if the land is not worth more than $650.—Sawyer v. 
Bradshaw, 8. C. Ul., June 16, 1888 ; 17 N. E. Rep. 812. 

70. GUARANTY—Penal Bond— Liability. Where a 
party assigned mortgages and bonds and guaranteed 
the bonds, and afterwards executed a penul bond by 
which their liability was limited to $3,500: Held, upon a 
construction of the instruments and the evidence in 
the cause, the liability of the guarantors was not limited 
to $3,500. — Wood v. Ludlow, N. Y. Ct. App., June 19, 1888; 
17 N. E. Rep. 726. 

71. GUARDIAN AND WARD—Accounting— Fraud. A 
guardian is guilty of fraud who, early after his ward be 
comes of age, induces him to acceptin settlement of 
the bulance due him doubtful or worthless securities, 
and the ward may sustain an action against his guard- 
ian for the amount due him. —McConkey v. Cockery, Md. 
Ct. App., June 13, 1888; 14 Atl. Rep. 465. 

72. HiGHwaY—Assessment—Injunction. The col- 
lection of a highway tax for interest on bonds will not 
be restrained, if it be shown that complainant had not 
paid the original assessment.— Board of Commrs. v. Dailey, 
8. C. Ind., June 28, 1888; 17 N. E. Rep. 619. 

78. HiGHwaY—Defects—Evidence— Discretion. In 
an action for personal injuries sustained by driving off 
an ungraded embankment, evidence is admissible to 
show that other persons had driven off the same em- 
bankment, although the court may in its discretion ex- 
clude evidence of that character.— Cook v. New Durham, 
8. CO. N. H. March 16, 1888; 13 Atl. Rep., 650. 


4. Hienwayrs—Procedure—Jurisdiction. In sum- 
mary proceedings before a court to condemn private 
property it must appear on the face thereof that all 
facts necessary to confer jurisdiction exist before final 
action by the tribunal on the case; a failure to show 






































that a conference between the owner and commis- 
sioner was had as contemplated by Rev. Stat. Mo. § 6,987, 
is fatal.— Railroad Co. v. Young, 8. C. Mo., June 18, 1888; 8 
8. W. Rep. 776. 

75. HIGHWAYS — Statutory Requisites — Jurisdiction. 
—— The statute requiring the petition for the estab- 
lishment of a highway to be signed at least by twelve 
householders of the township, three of whom being of 
the immediate vicinity, and public notice thereof to be 
given, must appear on the face of proceedings to open 
a public highway to have been complied with, otherwise 
the proceedings will be quashed.— Railroad Co. v. Young, 
8. C. Mo., June 18, 1888; 8S. W. Rep. 776. 


76. HOMESTEAD — Freehold — Jurisdiction — Writ of 
Error. Where the right to a homestead is the ques- 
tion involved, a writ of error will not lie tothe supreme 
court onthe ground that the suit is excluded from the 
jurisdiction of the appellate courts by the statute which 
excludes cases from their jcrisdiction, in which the 
freehold is involved.— Herdman v. Cooper, 8. C. Ill., June 
16, 1888; 17 N. E. Rep. 826. 

Ti. HOMESTEAD—Judgment. Where a person has 
sold his homestead and bought another lot for a home- 
stead, he is entitled to such lot as against an interven- 
ing judgment.— Boyd v. Fullerton, 8. C. Ill., June 16, 1888; 
17 N. E. Rep. 819. 


78. HUSBAND AND WIFE—Business Sign— Liability.—— 
Where a husband managed a stable for his wife, the 
only sign thereon being carr stabl:, and he was ap- 
parently owner, though the bills were made out in her 
name, and many persons were aware of the ownership, 
it was held that, under Mississippi law, the property was 
liable for his debts. — Hamblet v. Steen, 8. C. Miss., May 
21, 1888; 4 South. Rep. 431. 


79. HUSBAND AND WIFE— Community Property — Pro- 
bate Courts. Prior to the adoption of the present 
constitution courts of probate had jurisdiction for the 
partition and settlement of community property, in 
which the heirs and legal representatives of a deceased 
spouse sought to recover a share in the active mass of 
the community.—Levy v. Nitsche, 8. C. La., Muay 7, 1888; 4 
South. Rep. 472. 

80. HUSBAND AND WIFE—Decree — Fraud. Cred- 
itors are not excluded from questioning a pro con de- 
cree, in an action between husband and wife, whereby 
she gets title to his lands, but the recitals of such de- 
cree are prima facie true. — Society, etc. v. Millard, 8.C. 
Tenn., May 28, 1888; 8 8S. W. Rep. 851. 


81. HUSBAND AND WIFE—Deed — Construction. A 
deed from husband to wife with power of disposal, re- 
serving the reversion to grantor in case of grantee’s 
death, such grantor will in case of grantee’s death hold 
against her heirs. — Fogarty v. Stack, 8. C. Tenn., May 17, 
1888; 88. W. Rep. 846. 

82. HUSBAND AND WIFE — Deed in Trust for Her. 
A deed to a husband in trust for his wife, made after the 
Georgia “‘Woman’s Law” of 1866, vests the legal title in 
her, and she may transfer the same without leave of 
court. — Lathrop v. White, 8. C. Ga.. May 28, 1888;68. E. 
Rep. 834. 

83. HUSBAND ANP WIFE—Dower— Surety. A wife 
by releasing her dower in a deed by her husband to se- 
cure his creditors, cannot afterwards claim indemnity 
against such creditors as a surety, to the extent of such 
decree. — Creath v. Creath, 8. C. Tenn., May 25, 1888; 8 8. 
W. Rep. 847. 

84. HUSBAND AND WIFE — Purchase — Estoppel. ——— 
A husband who signs an act of sale of property to 
his wife, containing the declaration that she purchuses 
with her own paraphernal funds and for herself, 
is estopped from contesting the admission. — Maguire 
v. Maguire, 8. C. La., May 22, 1888; 4 South. Rep. 492. 

8. INJUNCTION— Bond — Attorney’s Fees — Damages. 
Where a judgment has been stayed by injunction 
on the ground that the property was a homestead and 
not liable to execution, the creditor upon a judgment 
in his favor on the bond given for the injunction is not 
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entitled to attorney’s fees as an element of damages.— 
Moriarity v. Galt, 8. C. Ill., June 16, 1888; 17 N. E. Rep. 714. 

8. INSOLVENCY—Statute — Preference — Assignment. 
Coustruction of Maryland statutes relating to in- 
solvency, assignments for creditors and preferences. 
An assignment which gives preferences and states that 
the assignor is insolvent is an act of insolvency.—Brown 
v. Smart, Md. Ct. App., June 14, 1888; 14 Atl. Rep. 468. 

87. INSTRUCTION— Damages — Trespasser. In an 
action for personal injuries by a trespasser, an instruc- 
tion that, if the injury was caused by the negligence of 
defendant’s servants, and without any greater want of 
care on plaintiff's part than was reasonably to be ex- 
pected from a person of ordinary care and prudence in 
his situation, plaintiff was entitled to recover, is erro- 
neous.—Dahisbrum v. Railroad Co., 8. OC. Mo., June 18, 
1888; 8S. W. Rep. 778. 

88. INSURANCE—Application — Estoppel — Agent. 
Where, in an application for insurance, the company’s 
agent knew that the insured property stood upon 
leased grounds, the company is bound by such knowl- 
edge, although the policy stated that it should be void 
if the building insured stood upon leased ground.—Ger- 
mania, etc. Co. v. Hick, 8.C. Ill., June 16, 1888; 17 N. E. 
Rep. 792. 

89. INSURANCE—Open Policy—Burden of Proof. 
When, in a suit on an open policy of marine insurance, 
the company contends that the policy had been can- 
celed before the date of the contract of insurance sued 
on, the burden of proof is on it to so establish.—Gomila 
v. Hibernia I. Co.,8. C. La., May 22, 1888; 4 South. Rep. 490. 

90. INTEREST—Rate—Executors. In an action on 
an executor’s bond to recover money which the execu- 
tor failed to pay, though ordered to do so, interest on 
the amount due is to be computed at seven per cent.— 
Bell v. Arndt, 8. C. Neb., July 3, 1888; 38 N. W. Rep. 750. 

91. INTOXICATING LIQUORS—License — Remonstrance. 
Where a remonstrance is filed with the village 
board against the issuing of a particular license to sell 
liquors, it is the duty of the board to set a time for 
hearing the remonstrance and to grant the remon- 




















* gtrants reasonable time to procure their testimony.— 


Clark v. Dunham, 8. C. Neb., July 3, 1888 ; 38 N. W. Rep. 752. 

92. JUDGMENT—Confession—Jurisdiction. When a 
party about to be sued is presented by his adversary 
with a petition, addressed to a particular court, 
whereon he accepts service, waives citation and con- 
fesses judgment, and judgment is thereafter taken, he 
cannot claim that such judgment is a nulli y, because it 
was not rendered in the court of his domicile, under 
Louisiana law.—Lyons v. Kelly, 8. C. La., May 7, 1888; 4 
South. Rep. 480. 

93. JUDGMENT—Confession—Repugnancy—Surplusage. 
Where a wife makes her note payuble to her hus- 
band, and with it a warrant of attorney to confess judg- 
ment in favor of “H & Bro.,” the words “& Bro.” may 
be rejected as surplusage, and judgment confessed on 
the note.—Holmes v. Parker, 8. C. Ul., June 16, 1888; 17 N. 
E. Rep. 759. 

94. JUDGMENT—Default. Under Georgia law, in an 
action on account for gas consnmed, where personal 
service was made, but no appearance entered, where 
the evidence shows the account to be correct, it is 
proper for thecourt to direct a verdict for plaintiff, 
though it appears the gas was consumed by defendant 
as administrator, and his counsel objects to the evi- 
dence and moves for a nonsuit.— Stephens v. Gate, etc. Co., 
8. CO. Ga., April 16, 1888; 6 5. E. Rep. 838. 

%. JUDGMENT—Effect. A party can only claim 
under a judgment that which by its terms it awards, 
no matter how unjust, erroneous or illegal the settle- 
ment thereby made may be.—Schulhoefer v. City of New 
Orleans, 8. C. La., May 22, 1888 ; 4 South. Rep. 494. 

9%. JUDGMENT—Record—Amendment. After judg- 
ment hus been rendered on a warrant of attorney the 
court should refuse to allow an amendment which in 
effect contradicts the record.—Hansen v. Schlesinger, 8. 
CO. IL, June 16, 1888; 17 N. E. Rep. 718. 




















97. JUDGMENT—Separate Debts — Presumptions. 
Where individual judgments are entered aguinst the 
principals of two promissory notes, on which each ap- 
pears as surety forthe other, and no appeal is taken, 
and afterwards one of the debtors pays the judgment 
against himself, it will be presumed that the judgments 
are for separate debts, and the payment on the one 
judgment cannot be applied in satisfaction of the 
other.—Caldwell v. Martin, 8. C. 8. Car., June 19, 1888; 6 8, 
E. Rep. 857. 

98. JURISDICTION—Consent —Amount. Defendant, 
in a suit for less than $2,000, was served by an authorized 
person February 2, 1887, and answered February 23, 1887: 
Heid, that court acquired jurisdiction, and act of March 
8, 1887, did not apply.—Platt v. Manning, U. 8. C. OC. (N. 
Y.), May 7, 1888 ; 34 Fed. Rep. 817. 

99. JURISDICTION—Federal Courts — Citizenship. 
The circuit court, sitting in Illinois, has no jurisdiction 
of a suit for an infringement of letters patent brought 
by a corporation of that State against a corporation of 
Connecticut, having its principal office in Massachu- 
setts and doing business in Illinois.—Gormully, etc. Co. v. 
Pope M. Co., U. 8. C. C. (Ill.), May 14, 1888; 84 Fed. Rep. 
818. 

100. JuRy—County—Statute. Construction of New 
York statutes relative to the formation of juries, when 
they must be drawn from the body of the county, and 
when they may be taken from a division thereof.— 
People v. Johnson, N. Y. Ct. App., June 19, 1888;17 N. E, 
Rep. 684. 

101. JuRY — Talesmen. Where the regular jury 
panel is insufficient, talesmen may be selected without 
the accused being present.—Mabry v. State, 8. C. Ark., 
June 9, 1888; 8S. W. Rep. 823. 


102. JUSTICE —Jurisdiction — Garnishment — Exemp- 
tion.——-A justice of the peace has no jurisdiction to 
determine the rights of a judgment debtor to exemp- 
tions in a garnishment proceeding, and where the 
debtor has no notice and is not a party to the proceed- 
ing, and interposes no claim, his rights are not adjudi- 
cated thereby.— State v. Barnett, 8. C. Mo., June 18, 1888; 
88. W. Rep. 767. 

103. JUSTICE—Resid e—Qualification. In order 
to be eligible to an office of justice of the peace in the 
city of St. Louis districts, a person must have been a 
resident of such district -ix months before his appoint- 
ment or election to such office.—Mulery v. McCann, 8. O. 
Mo., June 18, 1888; 8 8. W. Rep. 774. 

104. LANDLORD AND TENANT— Crop — Rent. The 
assignee of a note for rent may receive from the pur- 
chaser of a crop the amount thereof.—Biggs v. Piper, 8. 
C. Tenn., May 5, 1888; 8 8S. W. Rep. 851. 


16. LANDLORD AND TENANT—Notice to Quit—Statute. 
——Construction of Indiana statutes regulating tenan- 
cies from year to year and notices to quit.— Tobin v. 
Young, 8. C. Ind., July 10, 1888; 17 N. E. Rep. 625. 

106. LakCENY—Evidence—Accomplice. Where the 
only evidence against a defendant for larceny comes 
from a witness who appears to have been particep crim- 
inis, a conviction cannot be upheld.—Pool v. State, Tex. 
Ct. App., June 16, 1888; 8 8. W. Rep. 817. 


107. LARCENY—Remote Possession. Possession of 
stolen property two years after the theft will not sus- 
tain a convict on.—Matlock v. State, Tex. Ct. App., June 
16, 1888; 8S. W. Rep. 818. 

108. LEGISLATURE—Contested Elections—Courts. 
The district courts are without jurisdiction to determ- 
ine contested elections touching the rights to seats or 
membership in the legislature.—State v. Houston, 8. C. 
La., May 11, 1888; 4 South. Rep. 482. 

109. LIMITATIONS—Set-off. The statute of limita- 
tions does not run againot a set-off after an action is 
commenced, although not pleaded until otherwise it 
would be barred.— Railway Co. v. Parks, 8. O. Tenn., May 
5 1988; 8S. W. Rep. 842. 

110. Liquors—Local Option—Repeal._——tThe repeal 
of a local option law pending an appeal from a convic- 
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tion under it while it was in force nullifies the convic- 
tion.—Dawson v. State, Tex. Ct. App., June 20, 1888;8 8S. 
W. Rep. 820. 

111. MALICIOUS PROSECUTION — Justification. In 
an action for malicious prosecution for larceny, evi- 
dence of the bare fact that certain persons had stated 
to the defendant that they believed the plaintiff had 
committed the crime does not tend to justify the pros- 
ecution.—Morrel v. Vogel, 8. C. Minn., July 3, 1888; 38 N. 
W. Rep. 715. 

112. MANDAMUS — Procedure — Amendment. The 
practice act concerning amended pleadings and pro- 
ceedings applies to writs of mandamus, under Rev. Stat. 
Mo. § 38585.—State v. Baggot, S.C. Mo., June 18, 1888; 8 8. 
W. Rep. 737. 

118. ManpDamus—Procedure—Return. A return to 
an alternative writ of mandamus must deny every dis- 
tinct and material allegation in the writ. A denial ‘‘on 
information and belief” is not sufficient, and the alle- 
gations of the writ sought to be covered by such a de- 
nial must be taken as admitted.—State v. Williams, 8. C. 
Mo., June 18, 1888; 8S. W. Rep. 771. 

114. MORTGAGE —Acknowledgment — Pleading — Pre- 
sumption. In a complaint setting up a mortgage, it 
is sufficient to aver that it was duly recorded in the 
proper office. As officers are presumed to do do their 
duty,so it will be presumed that the mortgage was 
duly acknowledged.—Sy/fers v. Bradley, 8. C. Ind., June 
27, 1888; 17 N. E. Rep. 619. 

115. MORTGAGE — Foreclosure — Surplus. When 
property owned by A,B and C is mortgaged by A and 
B, and C subsequently conveys his interest to A, and B, 
taking a mortgage thereon for the unpaid purchase 
money, agreeing that the first mortgage shall take 
precedencejon a sale under the first mortgage, the sur- 
plus arising cunnot be retained by the mortgagee to 
satisfy a subsequent mortgage, to the exclusion of C’s 
rights under his mortgage.— Reggis v. McCann, S. C. La., 
May 7, 1888; 4 South. Rep. 478. 


116. MORTGAGE—Husband and Wife — Incumbrance— 
Quitcluim. A wife having joined her husbandin a 
mortgage (upon its face an absolute deed) to secure 
prior debts of the husband to the mortgagee he cov- 
enanted to remove prior incumbrances, conveyed the 
land by quitcluim to the wife and then bought it upon 
a foreclosure of a prior mortgage: Held, that the wife 
could not hold him liable upon his covenant to remove 
the incumbrances.— Cole v. Cole, N. Y. Ct. App., June 19, 
1898 ; 17 N. E. Rep. 682. 

117. MORTGAGE— Redemption — Delay in Giving Secu- 
curity for Interest. Under Rev. St. Mo. § 3298, pro- 
viding that land sold under a deed of trust and bought 
by the cestui que trust or his assigns, shall be subject to 
redemption within one year from the date of sale; and 
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thereof until he give security for the payment of inter- 
est to accrue after the sale, such security must be given 
in a reasonable time and four months after sale to give 
a bond thereof,is too late, and gives no right for re- 
demption. — Upelite v. Merchants’ Elevator Co. 8. C. Mo., 
June 18, 1888; 88. W. Rep. 779. 

118. MORTGAGE—Sale a Reimere. An act purport- 
ing on its face to bea sale a reimere, is not translative 
of the ownership of the real estate to the purchaser, 
when it is shown that the parties did not intend that it 
should thus operate.—Howe v. Powell, 8.C. La., March 26, 
1888 ; 4 South. Rep. 450. 

119, MURDER—Evidence — Admissibility of. Ona 
trial for murder itis error to admit evidence that de- 
fendant was an escaped convict,in order to support a 
theory that defendant believed deceased to be a detect- 
ive seeking his arrest, unless such evidence be 
liable to the issues of fact on trial, so as to be identified 
with the transaction. — State v. Tabor, 8. C. Mo., June 4, 
1888; 8S. S. W. Rep. 745. 

120. MuR —Evid Attempt to Escape. On 
a trial for murder it is competent to show that defend- 
ant requested a fellow-prisoner to assist him to escape 

















from jail and the jury may take that fact into consider- 
ation in finding their verdict.—State v. Jackson, 8. C. Mo., 
June 4, 1888; 88. W. Rep. 749. e 

121. MURDER—Trial—Burden of Proof. On an in- 
dictment for murder in the first degree, the homicide 
being proved, without involving any countervening 
testimony, the burden of proof shows that the offense 
was one of less degree, or that the killing was done in 
self defense, is cast on the defendant.—sState v. Tabor, 8. 
C. Mo., June 4, 1888; 8S. W. Rep. 745. 


122. MURDER — Trial — Statement of Prosecuting At- 
torney. A judgment on a verdict of guilty of murder 
in the first degree will be reversed on the ground that 
the prosecuting attorney in his closing address re- 
marked, in urging the jury to convict, that “escape of 
criminals at the hands of juries brings on lynch law.”— 
State v. Jackson, 8. C. Mo., June 4, 1888; 88. W. Rep. 750. 


123. MURDER — Verdict — Evidence. In a murder 
case, where the evidence warranted a finding for mur- 
der in the first degree and the jury found the defendant 
“guilty of manslaughter,” the supreme court will not 
disturb the verdict. — Fagg v. State, 8. C. Ark., June 16, 
1888; 8 S. W. Rep. 829. 

124. MUNICIPAL CORPORATION— Contractor — Personal 
Injuries. Circumstances stated under which it was 
held that a contractor engaged in public work for a vil- 
lage was liable for personal injuries caused by his neg- 
ligence, and that the village was not liable.— Herrington 
v. Village of Lansingburgh, N. Y. Ct. App., June 19, 1888; 17 
N. E. Rep. 728. 

125. MUNICIPAL CORPORATIONS— Markets— Injunction. 
A billin equity will lie at the suit of the attorney 
general to restrain a corporation from discontinuing a 
public market. — Taggart v. City of Detroit, 8. C. Mich., 
June 22, 1888; 38 N. W. Rep. 714. 

126. MUNICIPAL CORPORATIONS — Warrants — Limita- 
tions. A warrant issued by a village is barred in 
five years from the time it comes due. — Village of Ara- 
pahoe v. Albee, 8. C. Neb., July 3, 1888; 38 N. W. Rep. 737. 


127. NEGLIGENCE—Contributory Negligence— Instruc- 
tion. Where, in an action for personal injuries, the 
jury are instructed, thatif they find that the plaintiff 
was guilty of no negligence there should be a verdict 
in his favor: Held, that the defendant cannot complain 
that the question of plaintiff’s negligence was not sub- 
mitted to the jury. — Christin v. Erwin, 8. C. lll., June 16, 
1888; 17 N. E. Rep. 707. 

128. NEGLIGENCE — Contributory Negligence — Non- 
suit.———Circumstances stated under which it was held 
that a nonsuit was improperly ordered by the trial 
court, and that the question should have been sub- 
mitted to the jury, whether the plaintiff was guilty of 
contributory negligence when he was struck by the 
engine.—Blaiser v. New York, etc. Go., N. Y.Ct. App., June 
26, 1888; 17 N. E. Rep. 692. 

129. NEGLIGENCE— Contributory Negligence — Proxi- 
mate Cause. Where a team of horses run into a 
wagon and the horses attached thereto become fright- 
ened and run away, causing the death of a woman: 
Held, that the running away of the first team was the 
proximate cause of the injury. — Belk v. People, 8. C. Ul, 
June 16, 1888; 17 N. E. Rep. 744. 

130. NEGLIGENCE—Killing Stock. Circumstances 
stated under which it was held that a nonsuit was im- 
properly ordered by the trial court, and that the ques- 
tion should have been submitted to the jury, whether 
the plaintiff was guilty of negligence when his horses 
were killed. — Thompson v. New York, etc. Co., N. Y. Ct. 
App., June 26, 1888; 17 N. E. Rep. 690. 

131. NEGOTIABLE PAPER—Sale—Insolvency.—— Where, 
two hours after a sale of a promissory note, the maker 
thereof makes an assignment for the benefit of his 
creditors, neither party to the sale having bad any 
notice of the insolvency, the purchaser of the note must 
bear the loss.— Hecht v. Balcheller, 8. J. C. Mass., June 23, 
1888; 17 N. E. Rep. 651. 

132. O1L—Inspection of—Duty of Inspector. 
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the Missouri oil inspection law, the inspector is bound, 
after having inspected oil in bulk and seen it trans, 
ferred to smaller receptacles, to brand them, whether 
they are barrels, casks, or wagon tanks. The statute 
does not require such receptacles to be barrels exclu- 
sively, neither does it fix a limit to their contents. — 
State ex rel. etc. v. Baggot, 8.C. Mo., June 18, 1888; 8S. W. 
Rep. 737. 

138. OL INSPECTION—Transfer to Packages. Un- 
der Rev. St. Mo. where the inspector has inspected oil 
in a large reservoir, but has no opportunity to see it 
transferred to small tanks at locations other than that 
of the inspected reservoir, he is not required to guage 
and brand such tanks without a new test. — State ex rel. 
v. Baggot, 8. C. Mo., June 18, 1888; 8S. W. Rep. 737. 

134. PARTNERSHIP— Accounting. Circumstances 
stated under which it was held that upon an account- 
ing among partners of the profits of the business, inter- 
est should not be taken into account. — Harris v. Carter, 
8. J. ©. Mass., June 21, 1888; 17 N. E. Rep. 649. 

135. PARTNERSHIP—Assignment—Preference. The 
surviving members of a firm may muke a valid general 
assignment for the benefit of creditors giving prefer- 
ences.— Beste v. Burger, N. Y. Ct. App., June 29, 1888; 17,.N 
E. Rep. 734. 

136. PARTNERSHIP—Corporation— Creditor. —— Where 
a partnership forms itself into a corporation, transfer 
to it all its assets and each ot the partners, receive his 
share of the assets of the partnership in stock of the 
company, such stock becomes individual property, and 
partnership creditor has no priority of payment out of 
it in preference to an individual creditor. — Singer, etc. 
Co. v. Carpenter, S. C. Ill., June 16, 1888; 17 N. E. Rep. 761. 

137. PARTNERSHIP—Secret — Proof. —— When ade- 
ceased partner bequeathed his interestin the firm to 
his widow, and the survivor paid over the amount due 
her, such interest cannot be subjected to the survivor's 
debts, after a finding that no partnership existed be. 
tween the widow and the survivingjpartner. — Duelaney 
v.iEltord, 8. OC. 8. Car., June 19, 1885; 6 87 E. Rep. 855. ag 
138. PATENTS—Claim—Validity.— The first claim of 
letters patent No. 99,723,dated February 8, 1870, granted 
fo A. H. Spencer for improvement in device for supply- 
ing water and fuel to the tender of a locom>tive 
engine, is valid as a claim for the particular means de- 
scribed und not as a broad claim for a method, and the 
same is infringed by the patent No. 245,350, granted to 
W. B. Collins Decem»er 4, 1883, and the reissue thereof, 
for a similar device. — Spencer'v. Penn. R. Co.,,U. 8. C. O. 
(Penn.), October 10, 1887; 34 Fed. Rep. 899. 

139. PATENTS — Infringement }— ;Measure of! Damages’ 
A patentee ina suit against an_infringerjof his 

patent will be entitled to prove an established license 

fee asa measure of damuge, notwithstanding he miy 

have departed therefrom in some instance. — Asmus v, 

Alden, U. 8. C. C. (Penn.), April 3, 1888; 34 Fed. Rep. 902. 

ggi40. PateNTs—License—Contract— Construction. 

Under a contract by which the licensee of ’a patent and 
~ his sublicensees were granted the exclusive privilege 

of using the processin the treatment of 2500,000 Ibs of 

tobacco within a limited period, it was held that they 
had a right to use the process on a less quantity, but 
that such right was not exclusive.—Hornboslet v. Kinney, 

N. Y. Ct. App., June 12, 1888; 17 N. E. Rep. 666. 

141. PaTENTS—Novelty—Validity.— Letters Patent No. 
280,421, dated Juiy 3, 1883, to A. E. Wallace for “improve- 
ments in axle-bearings for vehicles,” held void as to 
the second and third claims, the same being antici- 
pated by English patents of November,+1878, to Bate of 
March 22, 1880, to Brown & Hughes, and that of May, 
1880, to Monks.—Pope M. Co. v. Gormully ¢ J. M. Co., U. 8. 
C. C. (I11.), April 30, 1888; 34 Fed. Rep. 896. 

142. PATENTS—Novelty—Validity. Letters'patent 
No. 249,278 dated November 8, 1881, to A. E. Wallace for 
improvementin axle-bearings for vehicle wheels (ve- 
locipedes) held void, being anticpated by the English 
patent to James Bate of November I4, 1878.—Pope M. Co. 
v. Gormully ¢ J. M. Co., U. 8. C. 0. (ILL.), April 30, 1888 ; 34 
Fed. Rep. 86. 





























143. PaTENTS— Worthless Claim — Evidence. A 
complainant will not be compelled to give evidence 
upon the valine of a worthless claim, when a good claim 
securing the invention is infringed, and the worthless 
claim is merely structural.—Asmus v. Freeman, U. 8. C. C. 
(Penn.), April 31, 1888; 34 Fed. Rep. 902. 

144. PLEADING—Amendment—Attachment. —— Where 
a declaration charges injury to personal property, it is 
competent to amend by adding a count for personal in- 
juries. Ruling as to the dissolution of an attachment 
in such case and the release of sureties on the bond for 
such attachment.—Doran v. Cohen, 8. J.C. Mass., June 
27, 1888; 17 N. E. Rep. 647. 

145. PLEADING—Amendment—Statute. Under the 
statutes of New York, pleadings may be amended be- 
fore or after judgment if,in the opinion of the court, 
the amendments operates in furtherance of justice. 
Thus, a pleading may be amended at a special term 
after reversing an order remanding the case.—Daris v. 
New York, etc. Co.,.N. Y. Ct. App., June 29, 1888; 17 N. E. 
Rep. 733. 

146. PLEADING—Answer—Statue. Under the stat- 
ute of New York, an answer must respond to every 
material allegation in the complaint, and must be 
verified by affidavit of the defendant upon his own 
knowledge, or “upon information and belief,” and 
whatever is not stated to be upon “information and 
belief” is to be stated by the defendant on his own 
knowledge.— Bennett v. Leeds, etc. Co., N. Y. Ct. App., 
June 19, 1888; 17 N. E. Rep. 669. 

147. PLEADING—Slander of Title—Proof. In an ac- 
tion for slander of title defendant, by setting up title 
in himself, converts it into a petitory action,in which 
he must be treated as plaintiff, carrying the burden of 
clearly establishing his claim.—Sully v. Spearing, 8. C. 
La., May 22, 1888; 4 South. Rep. 489. 

148. PLEADING—Abatement. Where four terms of 
court have elapsed after amendment of the declarations 
a plea in abatement is too lute.—Fisher v. Cook, 8. C. I1., 
June 16, 1888; 17 N. E. Rep. 763. 

149. PRACTICE—Motion for New Trial. A failure to 
file a motion for a new trialis a waiver of exceptions 
taken at the trial.—Chambers v. State, 8. C. Ark., June 9, 
1888; 8S. W. Rep. 822. 

150. PRACTICE—New Trial— Findings of Fact. An 
order refusing a new trial cannot be sustained,in the 
absence of sufficient findings of fact,even though the 
evidence as certified up would have fully warranted 
the findings. — Benjamin v. Levy, 8. C. Minn., June 22, 1888; 
38 N. W. Rep. 702. 

151. Practice—Special Findings—Discretion of Court. 
In an action by A against B forthe injury by neg- 
ligent driving of ateam of horses, it is within the legal 
discretion of the trial court to give or withhold from 
the jury questions for special findings of fact.—Floaten 
v. Farrell, 8. C. Neb., July 3, 1883; 383 N. W. Rep. 732. 

152. PRACTICE — Trial — Reopening Case. When, 
after the argument is begun, a p rty finds new evi- 
dence, and makes affidavit of its new discovery and of 
due diligence, and it appears it would furnish ground 
for a new trial, the appellate court will not interfere 
with the discretion of the trial court in ‘reopening the 
case.—State vc. Powell, 8. C. Lu., March 26, 1888; 4 South. 
Rep. 447. 

153. POWER OF ATTORNEY—After acquired Realty.— 
Where the evident purpose of a power of attorney is to 
enable the attorney in f ict to control and convey lands 
obtained after the execution of the power, it will be so 
construed.— Benschoter v. Laik, 8. C. Neb., July 3, 1888; 38 
N W. Kep. 746. 

154. PRINCIPAL AND SURETY—Officers—Term. —- Pro- 
visions of law, authorizing officers to hold over until 
their successurs are elected and qualified, can only 
extend the liabilities of their sureties for such reasona 
ble time as, with due diligence, would enable the suc- 
cessor to be appointed and qualitied.—Statev. Powell, 8. 
CO. La., March 26, 1888; 4 South. Rep. 447. 

155. PRocESS—Attuachment—Service. ——— Plaintiff in 
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attachment is entitled to a personal judgment, where 
defendant answers without service.— Bank v. Payne, Ky. 
Ot. App., Dec. 17, 1887; 8 8. W. Rep. 857. 

156. PROHIBITION—When Lies. Application for a 
prohibition asked to issue to a court, charged with 
usarption of jurisdiction or exceeding its power, will 
not be entertained, unless an excepti to its jurisdic- 
tion has been overruled. — Statev. Voorhies, 8. C. La., 
May 19, 1888; 4 South. Rep. 485. 


157. RatLRoaD—Construction—Injunction — Statutes— 
Notice. ———Construction of New York statutes rslative 
to laying off of railroads, filing a map of the route and 
giving notice to parties thereof interested. When a 
railroad company is entitled to an injunction to restrain 
interference with Its proposed road bed.— Rochester, etc. 
Co. v. New York, etc. Co.,N. Y. Ct. App., June 19, 188; 17 
N. E. Rep. 680. 

158. RAILROAD COMPANIES—Evidence— Transfer. 
Where, under a decree of foreclosure, a sale was made 
by a masterio chancery of the property of a railroad, 
the deed of the ter is evid of the regularity of 
the sale but not of the validity of the decree under 
which it was made.— Reed v. Ohio, etc. Co, 8. C. Ill., June 
16, 1888 ; 17 N. E. Rep. 807. 

159. RapE— Evidence. Ruling as to the admisst- 
bility of evidence affecting the credibility of the prose- 
cuting witness.—Bedgood v. State, 8. C. Ind., June 20, 1888; 
17 N. E. Rep. 621. 


160. REMOVAL OF CAUSES— Separable Controversy.— 
When plaintiff's title to the product of a mine has been 
estublished by a State court, a proceeding by plaintiff 
against the same and other defendants to obtain posses- 
sion of their rights under the decree is not removable 
into the federal court. — Wolcott v. Aspen M. ¢ S. C. U.S. 
©. C. (Colo.), May 4, 1888; 34 Fed. Rep. 821. 

161. R Y—Indict t.— Where force is charged 
in an indictment for robbery,it is not essential to charge 
that the person robbed “was putin fear.” — Young v. 
State, 8 C. Ark., June 9, 1888; 8 S. W. Rep. 828. 


162. SALE — Warranty — Price. Where defendant 
bought certain goods of plaintiff to be of a designated 
quality, and return part of them as being in quality in- 
ferior to the agreed standard, and afterwards sought to 
return more which were not accepted: Held, that the 
plaintiff's recovery was limited to the contract price of 
all the goods delivered except that portion which were 
inferior in quality to the agreed standard. — Gardiner v. 
Schwab, N. Y. Ct. App., June 23, 1888; 17 N. E. Rep. 8382. 


163. SALVAGE—Abandonment of Service. Success 
isa ry el tin a claim for salvage, and when 
the service is once entered upon and the vessel in course 
of rescue is for reason of accident abandoned to other 
salvors, the ones who make the abandonment loose all 
claim to compensation, especially in a case where the 
imperilled vessel drifts into a position of greater peril 
than thatin which she was originally. — The Angeline 
Anderson, U. 8. D.C. (N. Y.), April 7, 1888; 34 Fed. Rep. 
925. 

164. SALVAGE—Fired from Deck— Compensation. 
The amount of salvage to which tug boats may be en- 
titled fur towing a steamship, with fires withdrawn, 
and in peril of being fired from a burning pier toa place 
of safety, will largely depend upon the presence of 
other tug boats capable of affording similar relief 
though not actually participating in any manner in the 
issue. — The New York, U. 8. D. C. (N. Y.), April 9, 1888; 34 
Fed. Rep. 922. 

165. SCHOOLS —Illegal Vote — Injunction. An in- 
junction at the suit of a resident tax-payer will lie to 
restruin the board of school inspectors from selling a 
school- house, site, furniture, etc., under color of a void 
attempt to dessolve the district to which such school- 
house belongs. — Briggs v. Borden, 8.C. Mich., June 22, 
1888 ; 38 N. W. Rep. 712. 

166. SEAMEN’S WaGES — Admirality — Jurisdiction — 
Prior Seizure by State Court. The United States 












































district eourt will not dismiss a libel for seamen’s wages 





because the boatis in the custody of the State court 
on prior levy, when it appears that such prior levy 
was only upon one-half interest, proceedings on the 
libel will be stayed however until the settlement of the 
litigation in the State court, when the libel will be made 
effective. —The Edeth, U. 8. D.O. (Ga.), March 24, 1888; 
34 Fed. Rep. 927. . 

167. SEDUCTION—Evidence. Statement of evidence 
not admissible in cases of this character. — People v. 
Kearney, N. Y. Ct. App., June 29, 1888; 17 N. E. Rep. 736. 

168. SHIPPING — Charter —Delay. A vessel chart- 
ered in New York for the Mediterranean and return, 
putinto her home port in Italy for repairs, after the 
making of which she was delayed there three weeks 
more on account of the sickness of the captain: Held, to 
be no good reason for delay, and the owner should in- 
demnify the charterer for the expense and loss caused 
thereby.— The Ginlio, U. 8. D. C. (N. Y.), April 30, 1888; 34 
Fed. Rep. 909. 

169, SHIPPING — Charter —Waiver. The carrying 
out of a contract of charter, after a period of negligent 
delay on the part of the vessel, does not waiver the 
charterer’s right of action for the failure of the ship to 
fulfilits charter requirements in such regard. — The 
Ginlio, U. 8. D. C. (N. Y.), April 30, 1888; 34 Fed. Rep. 909. 

170. SHIPPING — Collision — Costs. The lighter C 
was moved to the barge 8 without permission and suf- 
fered a loss of the deck load of iron on the C, by the 
covering of the barge due to improper moving of the 
latter: Held, that the barge owed no duty to the lighter 
in the premises, and being brought into court on peti- 
tion of the latter, under the 659th rule in admiralty 
should recover its costs from the lighter and not from 
libelant. — The John Cottrell, U. 8. D. C. (N. Y.), April 21, 
1088 ; 34 Fed. Rep. 907. 

171. SHIPPING—Collision— Demurrage. —— Demurrage 
may be recovered for the detention ofa boat while un- 
dergoing repairs rendered necessary by a collision, al- 
though the work which it might have done but for the 
injury was performed by another boat belonging to 
libelants and which would otherwise have laid idle. — 
Cofinv. The Osceola, U.8. D. C.(N. Y.), April 9, 1888; 34 
Fed. Rep. 921. 

172. SHIPPING — Collision — Responsibility. AB a 
sailing vessel and a steamer were approaching, the 
master of the former in due time ordered the wheel 
starboarded, which would have carried her farther 
from the steamer’s course. By mistake of the wheelman 
the helm was ported and the vessel thrown in the 
steamer’s course: Held, that the responsibility for the 
collision rested solely with the sailing vessel. — The 
Pomona, U. 8. D. C. (N. Y.), April 6, 1888; 34 Fed. Rep. 919. 

173. SHIPPING — Defects — Damages. Libelants, 
canal boat was injured through being thrown aguinst a 
dock by the swells from a steam yatch, and being quite 
old and weak the canal boat was damaged more than a 
boat in ordinary conditor, would have been under 
similar stress: Held, that the libelant should recover 
but one-half his damage. — De Sellev. The Atlanta, U. 
8.D. C. (N. ¥.), April 30, 1888; 34 Fed. Rep. 918. 

174. SHIPPING— Delay — Measure of Liability. A 
vessel is liable for the fall in market prices, during a 
period of negligent deluy on her part, though the delay 
arose before the cargo was shipped, if it was voluntary, 
and in the course of the voyage contracted for under a 
charter.— The Ginlio, U. 8. D. C. (N. Y.), April 30, 1888 ; 34 
Fed. Rep. 909. 

175. SHIPPING—Loss--Division of Liability. Where 
the libelant and respondent are both guilty of negli- 
gence in the matter of shipment and care of goods in 
transit, the damages and costs will be equally appor- 
tioned between them. — Stillwell v. The J. D. Hall, U. 8. 
D. C. (N. Y.), April 11, 1888; 34 Fed. Rep. 904. 

176. SHIPPING — Loss — Liability. A lighter being 
moored at an improper place, meets with obstructions 
there, which occasions the loss of her deck loud: Held, 
that she was responsible therefor.— Laverty v. The John 
Cottrell, U. 8. D. C. (N. Y.), April 21, 1888; 34 Fed. Rep. 907. 
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177. SHIPPING—Transportation — Demurrage. In 
the absence of a charter party or contract of hiring, a 
parol agreement to allow demurrage after three days 
is superseded by bills of lading subsequently issued, 
and the consignees will be allowed a reasonable time in 
which to dischurge the cargo before demurrage begins 
to run.— Brown v. Certain Coal, U. 8. D. C. (Mich.), May 4, 
1888 ; 34 Fed. Rep. 913. 

178. SHIPPING—Steamer Raising Swells. In plying 
about rivers and harbors, steamers raising heavy 
swells must give heed to the presence of other boats, 
following their legitimate business, and slow or stop to 
avoid damaging the latter by such swells. — De Lellev. 
The Atlanta, U. 8. D. C. (N. Y.), April 30, 1888; 34 Fed. Rep. 
918. 

179. SPECIFIC PERFORMANCE — Attorney’s Agreement. 
The court will decree a specific performance of an 
agreement to convey One-third of the land relieved, 
even though such relief was afforded by negotiation 
without litigation. — Cockrill v. Sanders, 8. C. Ark., June 
16, 1888; 8 S. W. Rep. 831. 

180. SPECIFIC PERFORMANCE — Contract by Mail. 
Equity will compel specific performance of a contract 
to convey land made through the mail. — Otes v. Payne, 
8. C. Tenn., May 28, 1888; 8S. W. Rep. 848. 


181. SPECIFIC PERFORMANCE — Parties — Jurisdiction. 
——wWhere all the parties have their residence in Illinois, 
the courts of that State have jurisdiction of an action 
to compel specific performance of a contract to convey 
land in Arkansas. — Cloud v. Greasley, 8. C. Ill., June 16, 
1888; 17 N. E. Rep. 826. 

182. SUBROGATION—Note—Indorsee. Payment of a 
note by an indorser actually bound subrogates him to 
the rights of last holder — Seixas v. Gonsoulin, 8. C. La., 
March 26, 1888; 4 South. Rep. 453. 

183. TAXATION—Assessment. Construing the law 
relative to assessments for taxes. — Grand P. T. P.v. 
Schure, 8. C. Neb., July 3, 1888; 38 N. W. Rep. 735. 


184. TAXATION—Levy — Consideration. The con- 
stitution of Louisiana is self-acting in so far as it con- 
fers directly upon the levy commissioners authority to 




















“levy atax of five mills for levee purposes in their re- 


spective districts. — Davis v. Green, 8. C. La., March 5, 
1888; 4 South. Rep. 445. 

185. TAXATION—Quieting Title — Possession. Un- 
der Minnesota Jaw, the owner of land, regardless of its 
possession or occupancy, may prosecute an action 
against one asserting an adverse claim under tax-pro- 
ceedings, to determine such adverse claim. — Lewis v. 
Bartleson, 8. C. Minn., July 3, 1888; 38 N. W. Rep. 707. 

186. TAXATION—Tax-deed — Collateral Attack. A 
sheriff's deed to a purchaser at a tax-sale, which is 
regular in form, cannot be attacked collaterally even 
though the taxes for the year recited to be delinquent 
and the formation of the action had actually been paid 
before suit was instituted on the tax-bill. —‘Hillv. Ther- 
wood, 8. C. Mo., June 18, 1888; 88. W. Rep. 781. 

187. TAXATION—Tax-deed—Mandamus. Mandamus 
will not lie to compel the registrar of conveyances for 
the parish of Orleans to erase from the records of his 
office a tax-deed, in the absence of a final judgment of a 
competent court declaring the nullity of the tax-sale.— 
State v. Batt, 8. C. La., May 23, 1888; 4 South. Rep. 495. 


188. TAXATION—Tax-title—Amendment—Answer. 
In an action to set aside a tax-title. itis error to allow 
an amendment attacking the validity of a tax deed 
against which no relief is sought, unless the defendant 
has had an opportunity to answer the allegation.— Gage 
v. Brown, 8. C. Lil., June 16, 1888; 17 N. E. Rep. 754. 

189. TAXATION—Tax title—Statute—Notice—Mortgage. 
—— Construction of Lllinois statutes relative to taxa- 
tion, tax-titles, and the duty of the holders of tax-titles 
to give notice to parties interes:ed: Held, that under 
these statutes he is not bound to give the notice to a 
mortgagee.—Symth v. Nef, 8. O. lll., Jan. 20, 1888; 17 N. E. 
Rep. 702. 

190. TREsPass — Using Own Premises. ——— A was 

















scrubbing her floor and water leaked through, injuring 
plaintiff's goods. There was no evidence of ownership 
ofthe premises except bare possession: Held, that in 
the absence of acontract binding plaintiff to contrib- 
ute to the repair of the floor A was liable in damages.— 
Patton v. McCants, 8. C. 8. Car., June 19, 1888; 6 8. E. Rep. 
848. 

191. Trusts — Constructive Trust — Gift — Loan. 
Where a decedent by parol agreed with his niece and 
her husband, that he would pay off certain incumbrances 
on their farm they giving him a deed to it, and that 
after all the payments were made he would convey the 
land back to her: Held, that the evidence showed that 
he held the land upon a constructive trust, that the pay- 
ments he had made were a gift to the niece and that she 
was entitled to cluim a deed to the land.— White v. Can- 
non, 8. C. Lil., June 16, 1888; 17 N. E. Rep. 758. 

192. Trusts — Evidence. Parol evidence is inad- 
missible between the contracting parties to an act of sale 
of an immovable to prove its stimulation. This can be 
done by a counter-letter, which need not be simultane- 
ous with the act attached. — Anderson v. Benham, 8. C. 
La., March 26, 1888; 4 South Rep. 454. 

1938. TrRUST—Express Trust— Restriction—Alienation— 
Creditor. A testator may lawfully devise lands to a 
trustee and direct him to pay the income, for life, to a 
named person, into his own hands, and not to any 
other person, creditor or alienee of the cestui que trust. 
—Smith v. Towers, Md. Ct. App., June 12, 1888: 14 Atl. Rep. 
497. 

194. VENDOR AND VENDEE— Innocent Purchaser. 
One who pays over money and receives deed to land 
after being informed of informities,in the vendor’s title 
is not an innocent purchaser.— Otis v. Payne, 8. C. Tenn., 
May 28, 1888; 8 S. W. Rep. 848. 

195, VENUE—Change—A fiidavit. Where a change 
of venue is ordered, under Wisconsin law, on account of 
an affidavit of prejudice by the judge, it may be re- 
moved to the circuit of another judge, though the 
affidavit stated that he also was prejudiced. — Davies v. 
State, 8. C. Wis., June 20, 1888: 38 N. W. Rep. 722. 

196. VOTES — Registration Lists — Copy — Mandamus. 
Registration lists of votes are public records, and 
mandamus will lie to compel recorder to furnish a copy 
to a voluntary political association for the purposes of 
a primary election. But the writ will not be granted 
untilthe statutory notice required for such election 
shall have been given.—State ez rel. v. Williams, 8. C. Mo., 
June 18, 1888; 8S. W. Rep. 771. 

197. WATER AND WATER-COURSES. Circumstances 
stated under which it was held that defendant had not 
acquired by prescription a right by raising his mill dam 
to overflow the lands of the pluintiff.— Turner v. Hart, 8. 
C. Mich., July 11, 1888; 38 N. W. Rep. 890. 

198. WILL—Construction — Charge upon Real Estate— 
Statute. Statements of the termsjof a will, by which 
it was held that no blending of real and personal estate 
took effect so as to enable creditors to charge the reai 
estate with the payment of the debts under the statutes 
of the State.— Hamilton v. Smith, N. Y. Ct. App., June 29, 
1888; 17 N. E. Rep. 740. 

199. WILLS—Construction— Estate. Where a will 
provides, that testator’s property be divided among bis 
children, and in the event of the death of either with- 
out children his share shall be divided equally among 
the others, the beneficiaries take an absolute, but de- 
feasible, interest in the property, and are entitled to 
have their shares delivered to them. — Henderson v. Kin- 
nard, 8. C. 8. Car., June 19, 1888; 6 8. E. Rep. 853. 

200. WrITs—Summons—Return Day. Under South 
Carolina law, a summons returnable more than 20 days 
from the date of its issue confers no jurisdiction on the 
trial justice when objected to on the trial. — Simmons v. 
Cochran, 8. C. 8. Car., June 21, 1888; 6 8. E. Rep. 859. 
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CORRESPONDENCE. 





A Mopest LawYER.—There is a lesson in the life 
of Geo. F. Edmunds, now deservedly the leading law- 
yer before the United States Supreme Court, that 
should interest all members of the profession. Mr. 
Edmunds is in the prime of life (near 60), of medium 
size, rather slim in build, a plain gray haired man 
with a mind at once acute, deep, and penetrating, and 
a logic incomparable. A native of Richmond, but a 
resident of Burlington, Vermont, he has reached an 
exalted position in his profession. He began life as a 
poor farmer boy, was educated in the common schools 
with one-half year’s course in an academy at Albany; 
entered the law office of A. B. Maynard at an early age 
and later completed his studies with Phelps & Smally; 
was admitted to practice at twenty-one and early 
earned distinction in the argument of a supreme court 
case, small in amount but important in principle. 
He appeared before the supreme court in ahome spun 
suit, with trousers much to short for him and yet with 
a skill that attracted the attention of Judge Redfield, 
who sent forthe young man and complimented the 
effort. He was twice elected to the legislature and 
served as speaker of the house. He then practiced 
law four years with success and was elected to the 
State senate, and from there appointed to fill the 
vacancy caused by the death of United States Senator 
Foote. To the last position he has been re-elected 
ever since without opposition. Besides being a sena- 
tor, he has a large and lucrative law practice. His 
methods are peculiar: With a terse, clear, brief and 
few cases cited he argues orally beginning with con- 
ceded propositions and reaching logical ends. His 
views were adopted in the great Maine election case 
in which he said in effect that where the constitution 
contemplated that all voters had a right to cast a bal- 
lot for his choice, if by a mere mistake in initials of a 
name, which could not be a mistake of the person, 
surely the voter should not be defrauded of his rights 
by an error of the printer. His arguments are largely 
oral; his citation few and well selected; his conclu- 
sions irresistable. Not many months ago he was re- 
tained by the house of lords in England and called be- 
fore that august body to expound a principle of 
American law on heirship. His views were brief and 
pointed, and convincing. The lords adopted his 
theory and tendered him a handsome reception which 
he modestly declined and proceeded at once on his 
journey. Law is natural to him. He is a born lawyer. 
His practice is high priced, and not less than $1,000 
retainers, with a wide range to charge for time and 
extent of vietory. The lesson of his life to lawyers is 
this: That one need not start high to reach high; that 
genius with opportunity may command success; that 
clearness and brevity are taking in argument; that 
modesty bas promoted Edmunds from the farm boy 
lawyer through the legislature tothe high rank of a 
superior counsel of the greastest court.in the world. 
His whole life has been in a law school, the school of 
actual experience. J. W. DONOVAN. 





RECENT PUBLICATIONS. 





THE AMERICAN STATE REPORTS, containing the 
Cases of General Value and Authority, Subse- 
quent to those contained in the **American De- 
cisions” and the “‘American Reports,” decided in 
the Courts of Last Resort of the Several States. 
Selected, Reported, and Annotated By A. C. 





Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.” Vol. I. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1888. 


“Le roi est mort, vive le roi.” No sooner have the 
Bancroft-Whitney Company quietly inurned the 
American Decisions and the American Reports, than 
they begin the issue of a newseries, the American 
State Reports, the first volume of which is before us. 

Under the same general management and the same 
veteran editorial care, enriched by the experience 
afforded by a hundred volumes, this series promises to 
surpass even the preceding series. 

We have so often expressed our unqualified com- 
mendation of the American Decisions that we will 
surely be excused from saying more in relation to this 
new venture of the enterprising publishers, beyond an 
assurance of our best wishes for their succeess and 
our conviction that the new series will be, as with 
most other new things, an improvement on the old. 








JETSAM AND FLOTSAM. 





Two STORIES OF CONGRESSMAN PETTIGREW.—I 
heard two good stories to-day of Pettigrew, of South 
Carolina, the great lawyer and Unionist, which I had 
never heard before. He was practicing at one time 
before a judge who was a Presbyterian of the straight- 
est sect and a very hard working officer. It came to 
be Maunday Thursday, and Pettigrew and the Epis- 
copalians and Roman Catholics thought they would 
like an adjournment of court over Good Friday. 
Pettigrew was selected to make the motion. “Your 
honor,” he said, “‘I desire to move that the court ad- 
journ over to-morrow.” ‘*Why should the court ad- 
journ over to-morrow, when the docket is so 
crowded?” asked the judge. ‘‘Because,” said Petti- 
grew, “to-morrow is Good Friday, and some of us 
would like to go to church.” “No,” said the judge 
decidedly, after a moment’s thought, ‘‘the court will 
sit to-morrow as usual.”? ‘Very well, your honor,” 
replied Pettigrew, adding, as he turned away, ‘“‘I 
know there is a precedent, for Pontius Pilate held 
court on the first Good Friday.’’ 

The same judge was a great stickler for etiquette, 
and when one hot July day Pettigrew came into the 
court room in a black coat and yellow nankeen trous- 
ers the judge took him sternly to task, asking him 
whether he did not know that the rules of that court 
required its counselors to appear in “black cout and 
trousers.”” ‘Well, your honor,” said Pettigrew, in- 
nocently, “I submit that Iam within the rule, for I 
have on a black coat and trousers.” “But they’re 
not black trousers,” insisted the judge; black coat 
and trousers means that both shall beblack.”? ‘*Then,” 
said Pettigrew, ‘‘I call your honor’s attention to the 
fact that the sheriff of this court is in contempt of its 
rules, for they require him to attend upon its sessions 
in a cocked hat and sword, and while his hat seems to 
be cocked his sword certainly is not.”? The judge 
said no more about the trousers. — Philadelphia 
Record. 





